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CURRENT TOPICS. 





The Supreme Court of Wisconsin has made 
another addition to the line of decisions upon 
what is sometimes called Sunday law. In 
De Forth vy. Wisconsin, etc. R. Co. it held 
under a law organizing the issue of railway 
aid bonds upon the petition of a majority of 
the resident tax-payers of the township, that 
a petition, signed by a large number of per- 
sons on Sunday, and which did not contain 
sufficient signatures without counting those 
who signed on Sunday, was insuffiicient to 


authorize the issue of the bonds. And this 
without reference to the question of whether 


the signers of the petition were persons who 
conscientiously believed that the seventh or 


an any other day of the week ought 
to be observed as the Sabbath. Troe- 
wert, v. Troewert, Sup. Ct. Wis. de- 


cided on the authority of Bosworth v. 
Swausey, 10 Met. 363; Jones v. An- 
dover, 10 Allen 18; Winckley v. Penobscott, 
42 Me. 89. 





A recent decision of the Chancery Division 
of the English High Court is of interest as to 
the remoteness of damages. The case was 
McMahon v. Field, and the facts were as fol- 
lows: The plaintiff hired certain stables of 
the defendant, in order to put some horses 
there which he wished to dispose of at a fair 
held in the town. Soon after the horses ar- 
rived they were turned out of the stables in 
consequence of the defendant having also let 
them to some other person, and as he did not 
supply the plaintiff with any other accommo- 
dation for the horses, he was compelled to 
obtain it elsewhere. The plaintiff afterwards 
commenced this action, claiming damages for 
the breach of contract, and alleged that the 
horses were injured by being thus suddenly 
turned out of the stables and exposed to the 
weather while he was seeking other stables for 
them. The jury gave him £25 for the loss 
consequent on his not having the use of the 
stables, and £50 for the injury to the horses. 

Vo), J2—No, 24 





As to the question whether or not the dam- 
ages for the injury to the horses were not too 
remote, the court (Fry) observes: ‘‘If there 
had been* no decision on the point, I should 
hold a person who breaks a contract must 
take the consequences of that breach, and 
the fact that something which coincides with 
the breach produces the result does not re- 
lieve him from the consequences. But that 
does not appear to be the law. The case of 
Hobbs v. London and South-Western Rail- 
way (32 L. T. R. N.S. 252; L. R. 10 Q. B. 
111), has been pressed upon me, and I am 
unable to find any distinction between that 
case and the present. There the illness of 
the plaintiff’s wife was the result in the first 
place of the breach of contract ; secondly, of 
the physical condition of the wife; and 
thirdly, the physi¢al state of the weather on 
the night in question, on which she was 
obliged to take a walk. Here the injury to 
the horses was the result, first, of the breach 
of contract; secondly, of the physical con- 
dition of the horses; and thirdly, of the state 
of the weather on the afternoon in question. 
In giving judgment in that case Cockburn, C. 
J., after stating two hypothetical cases, said 
(L. R. 10Q. B. 119): ‘In either of those 
cases the injury is too remote, and I think 
that is the case here; it is not the necessary 


' consequence, it is not even the probable con- 


sequence of a person being put down at an 
improper place, and having to walk home, 
that he should sustain either a personal in- 
jury or catch a cold.’ If that is a correct 
statement of the law, I am bound to find that 
it is not the necessary and probable conse- 
quence of the horses being turned out. of 
the stable on a May afternoon, that in going 
to a neighboring stable they should catch 
cold. Horses are moved, and there is noth- 
ing to show that these horses were more sus- 
ceptible to cold than other horses. Archibald, 
J., said (L. Rep. 10 Q. B. 124) that ‘in the 
case of breach of contract, the party breaking 
the contract must be held liable for the prox- 
imate and probable consequences of such 
breach; that is, such as might have been 
fairly in the contemplation of the parties at 
the time the contract was entered into.’ If 
that be a sound view of the law, I must hold 
that neither the particular condition of the 
horses, or of the weather, or that afternoon 
was in the contemplation of the parties to the 
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contract when they entered into it. I follow 
that case because it is an authority of the 
court of appeal, and not because it is to my 
mind a satisfactory decision. I therefore give 
judgment for the plaintiff for £25 damages 
only and costs.’’ 








EXEMPLARY DAMAGES. 


II. 


Before considering under what circumstan- 
ces exemplary damages are awarded for ir- 
jury, to the person, caused by negligence, it 
is desirable to inquire how far a principal or 
master can be held amenable to such damages 
for the acts or omissions of his servant or 
agent. This is a matter very pertinent to the 
principal inquiry, for in a great number of 
eases to be found in the books, the malice or 
negligence which forms the groundwork of 
the action is that of a subordinate of some 
sort, and not that of the actual defendant. - A 
very large number are cases in which the de- 
fendanpt is a corporation, which in its nature 
is incapable of malice or neghgence, except 
so far as in its abstract existence it becomes 
responsible for the human passion or human 
weakness developed in its instruments 
through whom alone it can act. That a prin- 
cipal can be held responsible in compensatory 
damages for injuries inflicted by the wrongful 
act or omission of his agent, all authorities 
are agreed. Beyond that point there is a 
wide divergence. One class holds, in the 
language of the High Court of Errors and 
Appeals of Mississippi,’ that ‘‘the principal is 
civilly responsible in damages for the acts of 
his agents, whether negligent or wilful, done 
in his employment, tu the same extent as if 
the principal himself were the actual wrong- 
doer.’’ The other class of cases sustain the 
doctrine that the principal is not liable in ex- 
emplary damages for the wanton or negli- 
gent act of his agent, unless he either author- 
ized the act complained of beforehand, or 
ratified it afterward. In Bass v. Chicago, 
etc. R. Co.,2 which was a case of 
outrage by a brakeman, it was held that the 
liability of the corporation for exemplary 


1 New Orleans. ete. R. Co. v. Bailey, 40 Miss. 395. 
2 42 Wie. 654. 





damages depended upon two questions: First, 
whether the brakeman would be so liable if 
the action had been against him ; and, second, 
whether the corporation authorized the act 


. complained of before its commission, or rati- 


fied afterward, adding that the retention of 
the offending official in his employment, after 
notice of his misconduct, was competent evi- 
dence to go to the jury in proof of such rati- 
fication. Supporting the more stringent 
view of the liability of principals, is the case 
of Goddard vy. Grand Trunk, ete. R. Co.,? 
which was a case of great aggravation, includ- 
ing an assault upon the plaintiff and gross 
insult by the brakeman in charge of the car 
in which plaintiff was a passenger. It was 
held that ‘‘all attempt to distinguish be- 
tween the guilt of the servant and the guilt of 
the corporation; or the malice of the servant 
and the malice of the corporation; or the 
punishment of the servant and the punish- 
ment of the corporation, is sheer nonsense, 
and only tends to confuse the mind and con- 
found the judgment.’’ The learned judge 
then grows indignant, and adds; ‘‘And since 
these ideal existences can neither be hung, 
imprisoned, whipped, or put in the stocks,— 
since, in fact, no corrective influence can be 
brought to bear upon them, except that of 
pecuniary loss,—it does seem to us that the 
doctrine of exemplary damages is more bene- 
ficial in its application to them than in its ap- 
plication to natural persons.’’ In the Balti- 
more, etc. R. Co. v. Blotcher,* the court, 
after reciting that: ‘‘The passenger being 
obliged to conform to the regulations pre- 
scribed by the carriers, * * * a corres- 
ponding duty is imposed upon the latter. * * 
The conductors and employees of the corpor- 
ation represent them in the discharge of these 
functions,and beng in the line of their duty in 
collecting the fare, * * * the corpora- 
tion is liable for any abuse of their authority, 
whether of omission or commission. The 
court was, therefore, right in rejecting so 
much ef the defendants’ prayers as limited 
their liability to such tortious acts of their 
agents as they had either previously author- 
ized or subsequently approved.’’ ‘The liabil- 
ity of corporations in exemplary damages for 
the torts of their agents is fully sustained by 


357 Me. 202. 
427 Md. 286. 
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the Supreme Court of Ohio, in Atlantic, etc. 
R. Co. v. Dunn, in which the court says, 
quoting Story on Agency: ‘‘It is a general 
doctrine of the law that, although the princi- 
pal is not ordinarily liable (for he sometimes 
is) in a criminal suit for the acts or mis- 
deeds of his agent * * * yet he is held 
liable to third persons in a civil suit for the 
frauds, deceits, concealments, * * * torts, 
negligences, * * * of his agent, in the 
course of his employment, although the princi- 
pal did not authorize, or justify, * * * 
or indeed know of such misconduct, or even 
if he forbade the acts or disapproved of 
them.’’ Arguing from these premises, the 
court concludes that in a proper case ex- 
emplary or punitive damages may be given 
against a corporation for the acts or negli- 
gence of its servants to the same extent as 
would be awarded against a natural person 
doing the same acts or guilty of the samé 
negligence. In Pittsburg, etc. R. Co. v. 
Slusser,® the jury were instructed that ‘‘if 
they found the conductor to have acted ma- 
liciously in ejecting the plaintiff from the 
car, they were at liberty to award punitive 
damages for the sake of example; ’’ and this 
instruction the Supreme Court held was ‘‘well 
enough as an abstract proposition,’’ but was 
not applicable to the facts developed by the 
evidence. In the Jeffersonville, etc. R. Co. 
v. Rogers,’ the court says: ‘*We think it is 
well settled that a corporation is liable for the 
wilful acts and torts of its agents committed 
within the general scope of their employ- 
ment, as well as of acts of negligence; and 
that the corporation is thus bound, although 
the particular acts were not previously 
authorized nor subsequently ratifled by the 
corporation.’? And in this case the court 
affirmed the judgment of the court below, 
which awarded exemplary damages. In sup- 
port of this view of the liability of corpora- 
tions, or other principals for the acts and 
negligence of their agents, many authorities 
may be cited.® 


519 Ohio Stat. 162. 

619 Ohio Stat. 157. 

738 Ind. 116. 

% Ramsden vy. Boston, ete. R. Co., 104 Mass. 117; 
Moore vy. Fitchburg, ete. R. Co., 4 Gray, 465; Hew- 
ett v. Swift, 3 Allen, 420; Holmes v. Wakefield, 12 
Allen, 580; Howe vy. Newmarch, 12 Allen, 49; Phila- 
delphia, ete. R, Co, v. Derby, 16 How. 468; Singer, 
ete, Co. y. Holdfoot, 86 Ill. 455. 





On the other hand, it was held in Hager v. 


‘Providence, etc. R. Co.,9 that punitive or 


vindictive damages are not to be allowed 
against the principal, unless he participates in 
the wrongful act of the agent. In Missouri, in 
Perkins v. Missouri etc. R. Co.,?° although the 
full liability of the principal or corporation for 
the acts and omissions of the agent was fully 
recognized, it was held that ‘‘a principal can 
not, in general, be compelled to pay exem- 
plary damages for the fault of his agent, if it 
be neither ratified nor authorized by the prin- 
cipal; but slight acts of ratification will gener- 
ally be sufficient. In California ™ it has been 
held that for the negligence of an agent the 
principal is not liable for exemplary damages, 
and in Tennessee that exemplary damages 
cannot be allowed where the act complained 
of was manifestly done without the de- 
fendant’s knowledge or consent, and was the 
wilful and unauthorized act of the servant 
alone. 1% 

The weight of authority is evidently in 
favor of the proposition that a principal is 
liable for exemplary damages for the wrong- 
ful act or negligence of his agent, done while 
in the due course of his employment as such 
agent; and this without reference to the fact 
that the principal, either authorized the act 
before or ratified it after its commission. Judge 
Redfield, in his work on the Law of Railways, 
makes a distinction which we have not ob- 
served in any of the adjudged cases. Refer- 
ring to railway corporations, ‘‘the cases,’’ he 
says, ‘‘seem to treat the superior as always 
absent in the case of injuries done by rail- 
ways, * * * * itis the more just and 
reasonable rule to regard the principal as al- 
ways present, when the servant acts within 
the range of his employment. * * * As 
railways are like other corporations, mere 
entities of the law, inappreciable to sense, we 
do not see why this abstraction should not be 
regarded as always existing and present in 
the discharge of its functions.’’ This view is 
eminently judicious, for if so impalpable an 
essence as a corporate body can be imagined 


938 R. 1. 88. 
10 55 Mo, 201. 
ll Wardrobe vy. Cal. Stage Co., 7 Cal, 118. 

12 Nashville, ete., R. Co. v. Starnes, 9 Heisk. 57. 
13 See, also, Mendelsohn vy. Anaheim, 40 Cal 
557; Hill v. New Orleans, etc. R. Co. 11 La. 29%, 

Milwaukee, etc. R. Co. v. Finney, 10 Wis. 388. 
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by a fiction of the law to be present any- 
where, it should be whenever its work and 
business is going on, and not indefinitely ab- 
sent, in any other place than that where its 
interests are involved. 


Exemplary damages, it may therefore be 


concluded, may in proper cases be given by 
jury for injuries or wrongs, caused by gross 
negligence, either of the defendant himself 
or of his servant or agent, acting in due 
course of his employment. 

The next question is, what is negligence? 
And what is gross negligence? The limits of 
this paper will only permit a brief and cursory 
review of the discussion contained in the 
books upon this subject. Negligence has 
been defined by Mr. Justice Willes, in Grill 
v. The Screw Collier Co.,% to be ‘‘the absence 
of such care as it was the duty of the defendant 
to use.’’? He declines to make a distinction 
between negligence and gross negligence, and 
expresses his agreement with Lord Cran- 
worth,!® who said that ‘‘gross negligence, is 
ordinary negligence with a _ vituperative 
epithet.’’ The Supreme Court of the United 
States in Milwaukee, etc. R. Co. v. Arms,!” 
takes a similar view, but says that gross reg- 
ligence means greater want of care than is 
implied by the term ‘‘o-dinary negligence,’’ 
but, after all, it means the absence of the care 
that was necessary under the circumstances.’’ 

Degrees of negligence however, are general- 
ly but very vaguely recognized most of the 
cases that are adjudicated. In Welch v. Du- 

rand,?* it was held that firing a pistol, in such a 
manner that the ball glanced and wounded the 
plaintiff, was culpable negligence on the part 
of the defendant, and that he should pay ex- 
emplary damages for the injury inflicted by 
his maladroit marksmanship. In Pickett v. 
Crook,'* the court holds that exemplary dam- 
ages ‘‘can only proceed from gross and crim- 
inal negligence—such negligence as evinces, 
on the part of the defendant, a wanton disre- 
gard of the safety of others, and which in 
law is equivalent to malice.’’ To the like ef- 
fect is the language of the court in Wallace 
v. The Mayor, etc. -° ‘‘the recovery of puni- 


14 1 Redfield on Railways, 513. 

15 Law Rep. C. P. 600. 

16 Wilson v. Brett, 11 M. & W. 113. 
17 91 U.S. 489. 

18 36 Conn. 182. 

19 20 Wis. 358. 

20 2 Hilt. (N. Y.) 440. 





tory or vindicitive damages is allowed only 
where the act causing the injury has been 
willfully done; where the circumstances show 
that their was a deliberate preconceived or 
positive intention to injure, or that reckless 
disregard of the safety of persons or property 
which is equally culpable.’’ A good defini- 
tion of gross negligence is, that it ‘‘means 
such entire want of care as to raise a pre- 
sumption, that the person in fault is con- 
scious of the probable consequences of his 
carelessness, and is indifferent, or worse, to 
the danger of injury to the persons or prop- 
per of others.’’?! 

The variety of injuries to the person, caused. 
by gross negligence and for which exemplary 
damages can be given is almost infinite. In 
Cochran v. Miller,?? such damages were given 
for injuries caused by the negligent mal- 
practice of a physician ; in « New York case,?*. 
for the consequences of blowing up a steamer ; 
in Mobile, ete. R. Co. v. Asheraft,24 for the 
injuries occasioned by a ‘‘run off’’ of a rail- 
way train; in Frink v. Coe, for those caused 
by the upsetting of a stage coach; in Taylor 
v. Grand Trunk, ete. R. Co.7° for injuries 
caused by a railway accident; and such was 
also the case of Hopkins v. Atlantic, etc. R. 
Co,” and that of New Orleans, etc. R. Co. 
v. Bailey,* and many others. All these cases. 
proceed upon the principle that the defend- 
ants, either in their proper persons or by 
their respective servants or agents acting 
within the scope of their employment, and for 
whose act defendants are responsible, have 
been guilty of gross negligence, or to use 
Lord Cranworth’s phrase, negligence with a 
vituperative epithet. Simple negligence, or- 
dinary negligence, slight negligence will not 
suffice to justify a verdict for exemplary 
damages. In Moody v. McDonald,” which 
was an action for damages on account of in- 
juries received from the careless blasting of 
rock by defendant, the court held that, ‘In 
cases of negligence simply, the rule is to al- 
low the actual damages.’’ Why this was a 


21 Shearman and Redfield, Negligence, sec. 600. 
22 13 Iowa, 128. 

2% Caldwell v. N.J.S. Boat Co. 47 N. Y. 282.. 
2448 Ala. 15. 

25 4 Greene (Ia.) 555. 

% 48N. H. 304. 

27 36 N. H. 9. 

28 40 Miss. 349. 

294 Cal. 297. 











cas 
fro 
me 
the 
wh 


po: 
hel 
tus 
on 


on! 
ali 


fo! 
th 
fe! 
da 
an 


nly 
een 
how 
or 
less 
arty 
fini- 
ans 
ore- 
On- 
his 
, to 
rOp- 





THE CENTRAL LAW JOURNAL. 557 








case of ‘‘negligence simply’’ does not appear 
from the opinion of the court, nor by any 
means by the verdict of the jury, who fixed 
the damages at nearly double the amount at 
which they were laid in the declaration. Very 
possibly in this, as in the case of Wardrobe 
v. California Stage Co.*° the court may have 
held that where an agent or servant is the ac- 
tual wrong-doer, the fault of the principal is 
oniy simple negligence, and, therefore, he is 
only liable for compensatory damages. It is 
a little like arguing in a circle, to add to this 
statement that a principal can not be made 
to pay exemplary damages for the fault of 
his agent, because in such case his own liabil- 
ity is only for simple negligence. That 1s 
what these two cases amount to. 

Simple or ordinary negligence, therefore, 
or negligence without the vituperative ephi- 
thet, not gross, will not justify exemplary 
damages under any circumstances. And even 
where there has been gross and undeniable 
negligence on the part of the defendant, if 
the plaintiff has also been guilty of negligence 
proximately contributihg to the injury, he can 
not recover either exemplary or compensatory 
damages. We do not propose however to 
enter this field of discussion, which is really 
no part of the subject of exemplary damages 
for if an adequate degrec of negligence, on 
the part of the plaintiff be shown by the de- 
fendant, the recovery itself is defeated, and 
damages, exemplary and compensatory, costs 
and all go down together. 

Wm. L. Murfree, Sr. 


IMPLIED TRUSTS. 





Tuere is some apparent conflict in the authori- 
ties on the principle of implied trusts, more ap- 
parent than real. The exceptions to it do much 
te explain and reconcile these ccnflicting cases. 
The rule was thus stated by Sir Wm. Grant, in 
Cruwys v. Colman, 9 Vesey, 322, *‘to constitute a 
valid trust undoubtedly three circumstances must 
concur: sufficient words to raise it, a definite sub- 
ject and acertain or ascertained object.’? The 
rule was thus stated by Sir Richard Pepper Ar- 
den, in Malim v. Keighley, 2 Vesey, Jr., 333, and 


‘affirmed by Lord Eldon, same volume, 529: ‘I 


will lay down the rule as broad as this—wherever 
any person gives property, and points eut the ob- 


% Supra. 


ject of the property, and the way in which it shalt! 
go, that does create a trust, unless he shows 
clearly that his desire is to be controlled by the 
party, and that he shall have an option to de eat 
it. The word ‘recommend’ proves desire, and 
does not prove discretion. If a testator shows his 
desire that a thing shall be done, unless there are 
plain express words or necessary implication that 
he does not mean to take away the discretion, but 
intends to leave it to be defeated, the party shall 
be considered as acting under atrust. Recom- 
mend isa request and more.’ This case first dis- 
closes the idea of discretion. The above rule, as 
laid down by the Master ,of the Rolls, subse- 
quently Lord Alvanley, was approved by Lord 
Cottenham, in Knight v. Bonton, 11 Clark & Fin. 
548, which is also reported as Knight v. Knight, 3 
Beavan, 172; 2 Spence’s Equity Jurisdic- 
tion, 67; Ball v. Varby, 1 Vesey, Jr. 272, and 
note 2; Moggeridge v. Thackwell, 1 Vesey, Jr. 
474, and note 4. Thesame rule was announced in 
Briggs v. Perry, 3 Mac. & G., 546, in which there 
isa reference tol H. L. Cases, 270, which was 
decided by Lord Truro, and states the rule as it is 
found in1 Perry on Trusts, 112, chapter Implied 
Trusts. 

As illustrations, we will give the language of 
the wills construed in the more important and 
leading cases: Wood v. Cox, 1 Keen, 317,—‘*To 
her own use and benefit forever, trusting an@ 
wholly confiding in her honor that she would act 
in strict conformity with his wishes.”” Podmore 
v. Gunning, 7 Simons, 644: ‘To his wife, abso- 
lutely, having a perfect confidence she will act up 
to those views which I have communicated to her 
as the ultimate disposal of my property after my 
decease.”” Cruwys v. Coleman, 9 Vesey, 322: 
‘And it is my absolute desire that my sister Mrs. 
Bridget Cruwys, which I have made my only ex- 
ecutrix, bequeaths at her own death to those of 
her own family what she has in her own power to 
dispose of that was mine, provided they be- 
have well to her with decency and affec- 
tion.”’ Shovelton v. Shovelton, 32 Beavan, 
144: **Whatsoever and wherever unto my 
unto my said dear wife to and for her own abso- 
lute use and benefit, in the fullest eonfidence that 
she will dispose of the same for the benefit of her 
children according to the best exercise of her 
judgment and as family circumstances may re- 
quire at her hands.’’ Gully v. Gregor, 24 Beav. 
185 : ‘as to and for her own sole use and benefit 
furever, feeling assured and having every confi- 
dence that she will hereafter dispose of,” ete. 
Ware v. Mallard, 16 Jur. 492: entire estate to his 
wife to and for her sole use and benefit, in full 
confidence that She would, in every 1:espect, ap- 
propriate and apply the same unto and for the 
benefit of all children. Massey v. Sherman, l 
Amb. 520: ‘to his wife in fee, not doubting but 
that my wife will dispose of the same amongst 
my children as she shall please. See Clifton 
v. Lombe, 1 Amb. 519; Baker v. Mosley, 12 Jur. 
+ 740: trusting that he would preservefthe same so 
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that after the death of trustee it might go to the 
testator’s children, or the survivors of them.”’ 

One of the strong cases in America has such a 
singular history that we will give it. It is Coate’s 
appeal, aad to be found in 2 Barr. 129, being at 
December term, 1845, decided by Judge Rogers. 
It came up again as McKonkey’s Appeal, and was 
decided by Judge Gibson (Chief Justice) in 
March, 1850, and reported 1 Harris, ete., 13. 
It came up again as Pennock’s Appeal, and was 
decided by Judge Lowrie in 1853, and isto be 
found 20 Penn. 268, overruling the opinions of 
both Judge Rogers and Chief Justice Gibson, 
who had settled the law between the very same 
parties in this case, and upon which this estate 
had been managed from 1845 to 1853. Was the 
little. lad who burnt the Temple at Ephesus 
named Lowrie? Rogers and Gibson had followed 
the English rule. The court went back to their 
rule in Burt v. Herron, 66 Pa. St. 400, decided in 
1871. 

The American cas2s are not’so numerous as the 
English. Erickson v. Willard, 1 N. H. 217, de- 
cided by Judge Woodbury, afterwards on the 
United States Supreme Bench. ‘I desire that the 
said I W should, at his discretion, appropriate a 
part of the income of my estate aforesaid, not 
exceeding $50 a year, to the support of the widow 
ME.” Ward y. Pelonbet, 2 Stock. 305; Warner 
v. Bates, 98 Mass. 277. These cuses, to-wit, Gil- 
bert v. Chapin, 19 Conn. 351, and Harper v. 
Phelps, 21 Conn. 257, are much discussed by the 
American editors of Leading Cases in Equity, but 
do not at bottom conflict with the Erickson-Wil- 
lard case, decided by Judge Woodbury. nor with 
Warner Bates’ case decided by Judge Bigelow. 
In these cases in equity Hardyug v. Glyn is dis- 
cussed with great ability. 

The most extreme of the English cases is Irvine 
v. Sullivan, 8 L. R. Eq, Cas. 673, decided ia 1869, 
and in which testator devised all his estate to A, 
Band C, his executors, upon trust to sell. “I 
hereby give and bequeath the same to D, abso- 
lutely trusting that she will carry out my wishes 
with regard to the same with which she is fully 
acquainted.’’ Testator had, before the date of 
his will, told her to whom he had been for some 
time engaged to be married, that he desired her 
to make gifts out of the property he would leave 
her. D wrote down his wishes, but the paper 
was not submitted to or signed by the testator, 
The court held that she took this devise subject 
to these gifts. In Wood v. Cox,2 M. &C., the 
court held that it was a gift subject to a charge and 
that Sir Geo. Cox was entitled to the property sub- 
ject to the legacies of the testatrix,including those 
verbally given. In this connection see Stubbs v. 
Sargon,3 M. & C. 507. Very similar to these last 


mentioned cases is Harrison v. Harrison, 2 Grat.‘ 1 
where there was some optional legacies given by 
testutor to his servants. ; 

As to restrictive precedent conditions relative 
to a legatee’s marriage without consent, see Des- 
boy v. Boyville, 2 P. W. 547. The will gave cer- 








tain stocks ete.; to apply the dividends for 
plaintiff’s maintenance till twenty-one, or be mar- 
ried with consent of A and B; and .if without 
their consent, then dividends to her during her 
life, and after death stock, etc., to her children. 
It was held that it was only intended that she 
should forfeit them in case she married before she 
was twenty-one without their consent We de- 
duce from the cases on this subject five excep- 
tions to the generalrule asfollows: 1. Where the 
first taker has any right to spend any portion of 
it. Pigott v. Bullock, 1 Ves. Jr. 483. 2. Where it 
is clearly and distinctly inconsistent with any 
positive provision of the will, as a simple recom- 
mendation and no more. Knote vy. Cottee, 2 
Phillips, 192; Shaw v. Lawless, 5 Cl. & Fin. 129. 
3. Where there is any uncertainty as to the takers 
or property. Wright v. Atkyns, 1 T. & R. 82. 
Williams v. Williams, 1 Sm. (N. 3S.) 357; Shovel- 
ton v. Shovelton, 32 Beavan, 144. 4. Where it is 
aimere power as distinguished from a trust. 5. 
Where it is a mere statement of good will or af- 
fection, or where the words simply state the mo- 
tive leading to the gift, but leaving the legacy and 
its use discretionary with the first taker. See 
Pigott v. Bullock, 1 Ves. Jr. 483. Hawkins, in 
his work on Wills, p. 160, says, in commenting on 
the rule as stated by Lord Truro, in Briggs v. 
Perry, quoted above: ‘But this formula is, per- 
haps, not strictly accurate; for the rule is, not 
that a trust is created if the expression exclude 
discretion (which is, of course), but that preca- 
tory expressions shall be prima facie considered to 
exclude discretion.’’ This statement by Haw- 
kins contains the true law on this complicated 
subject, and also its true construction in its ap- 
plication to each will under discussion. But 
where the discretion of the first taker or trustee 
is in any way so mixed with the legacy that it 
must needs be considered by the court, it is never 
a discretion that will allow him to act according 
to his own arbitrary will, and thereby disappoint 


‘the true object of the testator, although it is not 


so fully expressed in the will but that it must be 
reached by construction. 

As to the decision in Pennock’s Appeal, over- 
ruling both Rogers and Gibson (Judges), where 
the law of the case between the very same par- 
ties, and touching the very samme estate, had been 
previously settled by the highest courts ot appeal, 
we do not know of any other judge ia England or 
America who has ever attempted such a judicial 
act. 

FONTAINE T. Fox, Jr. 
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CORPORATION — CONTRACT — FRAUD 
UPON STOCKHOLDERS. 


WARDELL v. UNION PACIFIC R. CO. 





Supreme Court of the United States, October Term, 
1880. 


A contract between a railroad company and plaint- 
iff, who undertakes to furnish coal, which is made 
pursuant to an understanding between the directors 
of the company and the plaintiff, that after the con- 
tract for coal shall be made, a steck company shall be 
formed, to whom shall be assigned the coal contract, 
and that the directors shall become stockholders in it, 
is a fraud upon the stockholders, and can not be en- 
forced. 


Appeal from the Circuit Court of the United 
States for the District of Nebraska. 
FIELD, J., delivered the opinion of the court: 

The road of the Union Pacific Railroad Com- 
pany passes for its entire length, from Omaha on 
the Missouri river to Ogden in Utah, a distance of 
1,036 miles, through a country almost destitute of 
timber fit for fuel. During its construction, how- 
ever, large deposits of coal, of excellent quality 
and easily worked, were discovered in land along 
its line, from which abundant supplies for the use 
of the company could be obtained. The com- 
plainant represents that their extent, quality, and 
value were unknown, and that doubts were gener- 
ally entertained as to their adequacy to meet the 
necessities of the company, until he had made ex- 
plorations in June,1868, and reported to its man- 
agers the information which he had thus acquired ; 
and that upon that information the contract which 
has given rise to this suit, was made, after much 
negotiation, between the company and himself 
and Cyrus O. Godfrey, with whom he had become 
associated in business. Butin this respect he is 
mistaken. Though he may have imparted to the 
managers the information acquired by his explor- 
ations, the knowledge of the existence and gen- 
eral character of the deposits had been commu- 
nicated to them years before by the engineers ap- 
pointed to survey the route for the construction 
of the road. They had reported that coal in inex- 
haustible quantities, of suitable quality for the 
purposes of the company, was found so near the 
line of the road as to render its extraction and de- 
livery easy and convenient. It is of littke moment, 
however, whether the knowledge of the ex- 
istence, character, extent, and accessibility of the 
deposits was obtained from the complainant or 
from others; it is sufficient that the directors of 
the Union Pacific Railroad Company, having the 
control and management of its road and business, 
were informed upon the subject at the time the 
contract mentioned was made. Thatcontract was 
as follows: ‘This.agreement made this 16th day 
of July, in the year of our Lord one thousand 
eight hundred and sixty-eight, between the Union 
Pacific Railroad Company by its proper officers, 





of the first part, and Cyrus O. Godfrey and 
Thomas Wardell, of the State of Missouri, or as- 
signs, parties of the second part: Witnesseth, 
that the said party of the first part agrees’that the 
said parties of the second part may prospect at 
their own expense for coal on the whole line of 
the Union Pacific railway, and its branches and 
extensions, and open and operate any mines dis- 
covered, at their own expense; that said railroad 
company agrees to purchase of said parties of the 
second part all clean merchantable coal mined 
along its road, needful for engines, depots, shops, 
aud other purposes of the company, and to pay 
for the same the first two years at the rate of six 
dollars per ton; for the next three years at five 
dollars per ton; for the four years thereafter at 
four dollars per ton; and for the six years remain- 
ing at the rate of three dollars per ton, delivered 
upon the cars atthe mines of said party of the 
second part, and which shall not be less than ten 
per cent. added to the cost of the same to the said 
party of the second part. This contract to be and 
remain in full force and effect for the full term of 
fifteen years from the date hereof. That said rail- 
road company agrees to facilitate the operations of 
said party of the second part, in prospecting and 
otherwise, by means of such information as it may 
possess, and by furnishing free passes on its road 
to the agents of the parties of the second part, 
not exceeding six in number. Said railroad com- 
pany further agrees to put in switches and the 
necessary side-tracks, at such points as may be 
mutually agreed upon, for the accommodation of 
the business of the said parties of the second part; 
that the said parties of the second part agree to 
make all necessary exertions to increase the de- 
mand and consumption of coal by outside parties 
along the line of said railroad, and to open and 
operate mines at such points where coal may be 
discovered, as may be desired by said railroad 
company; and to expend within the first five 
years from the date of this agreement, in the pur- 
chase and development of mines and mining 
lards, and improvements for the opening, suc- 
cessful and economical working of the same, not 
less than the sum of twenty thousand dollars; 
also to furnish for the use of the said railroad 
company good merchantable coal, and to pay all 
expenses for improvements for loading coal into 
ears. Any improvement desired by said railroad 
company in regard to the coal to be used by it 
shall be at the cost of said railroad company. In 
consideration of their exertions to increase the 
demand for coal, and the large sum to be ex- 
pended in improvements, it is further agreed that 
the parties of the second part shall have the right 
to transport over the said railroad and its 
branches for the next fifteen years from the date 
of this agreement, coal for general consumption 
at the same. freight that will be charged to others; 
but.the.said parties of the second part shall be en- 
titled in consideration of services to be rendéred 
as herein provided, to a drawback of twenty-five 
per cent. on all sums charged for the transporta- 
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tion of coal. That said railroad company agrees 
to furnish the parties of the second part with such 
cars as they may require in the operation of their 
business, and to transport them as promptly as 
possible. This agreement to remain in force for 
fifteen years. The coal lands owned by said party 
of the first part are hereby leased for the full term 
of fifteen years to the said parties of the second 
part or their assigns, for the purpose of working 
the same as may seem to them profitable; said 
parties of the second part to pay for the first nine 
years a royalty of twenty-five cenis per ton for 
each ton of coal taken from their lands, excepting 
always coal taken from entries, air-courses or 
passage-ways, for which coal no royalty shall be 
paid; payments for the same being due and pay- 
able menthly. The royalty for the last six years 
of this lease shall be free, provided the price of 
coal to the railway company is reduced’ to three 
dollars per ton. If three dollars and twenty-five 
cents or more per ton, thcn in that case the roy- 
alty shall be as during the first nine years. In 
witness whereof we have hereunto set our hands 
and seals, this the day and year first above men- 
tioned. 
(Signed) “OLIVER AMES, 
‘* President of the Union Pacific R. Co. 
“C. O. GODFREY. 
‘THOMAS WARDELL.”’ 

This contract on the part of the railroad com- 
pany was made by direction of the executive 
committee of the board of directors, of whom the 
president was one, and not by the board itself. 
It was never reported to the board for its consid- 
eration or action. But, notwithstanding this de- 
fect, in August following the contractors, Wardell 
and Godfrey, entered upon its execution, and 
began work on several mines alung the line of the 
road. Soon afterwards Godfrey transferred his 
interest to Wardell, perceiving, as the bill alleges, 
that sums beyond those stipulated would be re- 
quired, and being alarmed at the risks which he 
believed he had assumed. 

In January following (1869), a corporation un- 
der the laws of Nebraska, called the Wyoming 
Coal and Mining Company, was formed to develop 
and work the mines, having a capital stock of 
$500,000, divided into shares of $100 each, a ma- 
jority of which was taken by six of the directors 
of the railroad company, one of whom was its 
president; and to it Wardell assigned his contract 
without any consideration. The corporation con- 
tinued the execution of the contract, Wardell 
acting as its superintendent, secretary and general 
manager, and delivered coal as needed by the 
railroad company up to the 13th of March, 1874, 
when the officers and agents of that company, by 
order of its directors, took forcible possession of 
the mines and of the books, papers, tools and 
other personal property of the coal company, 
which they have held and used ever since. Hence 
the present suit, which Wardell brings in his own 
name, alleging as a reason that a majority, if not 
all, of the directors and stockholders of the coal 





company, except himself, are also directors and 
stockholders of the railroad company, and that, 
therefore, he can obtain no relief by a suit in the 
name of the coal company. He prays that an 
account may be taken of the amount due for the 
coal delivered to the railroad company, for draw- 
back on freight from the date of the contract to 
the forcible seizure alleged; for coal extracted 
from the mines since their seizure; for the prop- 
erty of the coal company taken, and for the dam- 
ages arising from the seizure and the attempted 
abrogation of the contract; and that the rights 
and interests of the several parties may be ascer- 
tained and declared; and for general relief. To 
this bill the railroad company filed an answer, 
setting up in substance three defenses: Ist. That 
the contract of July 16th, 1868, was a fraud upon 
the company; that it was made on its part by the 
executive committee of its board of directors, a 
majority of whom were, by previous agreement, 
to be equally interested with the contraetors in it, 
and, for that reason, its terms were made so fav- 
orable to the contractors and unfavorable to the 
company as to enable the former to make large 
gains at the expense of the latter, and that the 
organization of the Wyoming Coal and. Mining 
Company was a mere device to enable those di- 
rectors to participate in the profits; and that, 
therefore, the contract’ was of no validity and 
binding obligation upon the company; 2d. That 
at the time of the seizure of the property the 
railroad company was the owner of nine-tenths of 
the stock of the coal company and had become 


apprehensive that Wardell, its superintendent and’ 


manager, would not furnish the coal needcd to 
run the trains; and, 3d. That since then the coal 
company and the railroad company, through their 
boards of directors. have had a settlement of their 
transactions, by which the contract of July 16th, 
1868, has been rescinded and the sum of $1,000,- 
000 allowed to the coal company, and that the 
railroad company has set apart and tendered to 
the complainant $100,000 for his share in the coal 
company in that settlement. 

The court below held that the contract of July 
16th, 1868, was a fraud upon the company, but 
that the complainant was, apart from it, entitled 
to some compensation for his time, skill and ser- 
vices while engaged in taking out the coal, with 
the return of the money actually invested and 
compensation for its use, the amount to be cred- 
ited with what he had actually received out of 
the business; and that at his election he could 
have an accounting upon that basis or take the 
$100,000 tendered by the company. Of the alter- 
natives thus offered the complainant elected to 
take the $100,000 instead of having the account- 
ing mentioned, but appealed to this court from the 
decree, contending that the contract itself was 
valid and that he is entitled to an accounting up- 
on that hypothesis. 

The evidence in the case justifies the conclusion 
of the court below as to the nature of the contract 
of July 16th, 1868. It was evidently drawn more 
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for the benefit of the contractors than for the in- 
terest of the company. The extent, value and aé- 
cessibility of the coal deposits along the line of 
the road of the company was, as stated above, 
well known at the time to its directors, having the 
immediate control and management of its busi- 
ness. Wardell, the principal contractor, informed 
those with whom he chiefly dealt in negotiating 
the contract, that coal could be delivered to the 
company at a cost of two dollars per ton, yet the 
contract, which was to remain in force fifteen 
years, stipulated that the company should pay 
treble this amount per ton for the coal the first 
two years, two anda half times the amount for 
the next three years, twice the amount for the 
following four years, and one-half more for the 
balance of thetime. And lest these rates might 
prove too little, the contractor further provided 
that the sum paid should not be less than ten per 
cent. added to the cost of the coal to the contract- 
ors. These terms and the leasing of all the coal 
land of the company for fifteen years to those 
parties upon a royalty of twenty-five cents a ton 
for the first nine years, and without any royalty 
afterwards if the price of the coal were reduced 
to three dollars, with the stipulation to provide 
side-tracks to the mines, and also to furnish cars 
for transportation of,coal for general consump- 
tion, and after charging them only what was 
charged to others, to allow them a drawback of 
twenty-five per cent. on the sums paid, gave to 
them a contract of the value of millions of dol- 
lars. These provisions would of themselves just- 
ly excite a suspicion that the directors of the rail- 
road company, who authorized the contract on 
its behalf, had been greatly deceived and imposed 
upon, or that they were ignorant of the cost at 
which the coal could be taken from the mines and 
ignorant of the cost at which the coal could be 
taken from the mines and delivered to the com- 
pany. But the evidence shows that those direct- 
ors were neither deceived nor imposed upon, nor 
were they without information as to the probable 
cost of taking out and delivering the coal. And 
what is of more importance, it shows, as alleged, 
their previous agreement with the contractors for 
a joint interest in the contract, and, in order that 
they might not appear as co-contractors, that a 
coporation should be formed in which they should 
become stockholders, and to which the contract 
should be assigned; and that this agreement was 
carried out by the subsequent formation of the 
Wyoming Mining and Coal company, and their 
taking stock in it. This matter was so well under- 
stood that when the contractors commenced their 
work in developing the mines and taking out the 
coal, they kept their accounts in the name of the 
proposed company, though no stich company was 
organized until months afterwards. 

It hardly requires argument to show that the 
scheme thus designed to enable the directors, who 
authorized the contract, to divide with the con- 
tractors large sums which should have been saved 
to the company, was utterly indefensible and il- 








legal. Those directors, constituting the execu- 
tive committee of the board, were clothed with 
power to manage the affairs of the company for 
the benefit of its stockholders and creditors. 
Their character as agents forbade the exercise of 
their powers for their own personal ends against 
the interest of the company. They were precluded 
by their agency from deriving any advantage from 
contracts of the company, made by their author- 
ity as directors, except through the company for 
which they acted. They held a position of great 
trust and power, and to engage in any matter for 
their personal advantage inconsistent with that 
position was ‘to violate their duty and to commit 
a fraud upon the company. 

It is among the rudiments of the law that the 
same person can not act for himself and at the 
same time, with respect to the same matter, as the 
agent for another whose interest are conflicting. 
Thus a person be a purchaser of property, and 
at the same time the agent of the vendor. The 
two positions impose different obligations, and 
their union would at once raise a conflict between 
interest and duty; and, as we said ona former 
occasion, ‘‘constituted as humanity is, in the ma- 
jority of cases duty would be overborne in the 
struggle.”” Marsh v. Whitmore, 21 Wall. 183. 
The law, therefore, will always condemn the 
transaction of a party on his own behalf 
when, in respect to the matter concerned, 
he is an agent of others, and will relieve 
against them whenever their enforcement is 
seasonably resisted. Directors of corporations, 
and all other persons who stand in a fiduciary re- 
lation to other parties, and are clothed with power 
to act for them, are subject to this rule; they are 
not permitted to occupy a position which will 
conflict with the interest of parties they represent 
and are bound to protect. They can not, as agents 
or trustees, enter into or authorize contracts on 
behalf of those for whom they are appointed to 
act, and then personally participate in the bene- 
fits. Hence, all arrangements by directors of a 
railroad company, to secure an undue advantage 
to themselves at its expense, By the formation of 
anew company as an auxilliary to the original 
one, with an understanding that they, or some of 
them, shall take stock in it, and then that valua- 
ble contracts shall be given to it, in the profits of 
which they, as stockholders in the new company, 
are to share, are so many unlawful devices to en- 
rich themselves to the detriment of the stock- 
holders and creditors of the original company, 
and will be condemned whenever properly 
brought before the courts for consideration. 
Great Luxenbourg Co. v. Magnay, 25 Beavan, 
586; Benson v. Heathorn, 1 Young & Coll. 326; 
Flint & Pere Marquette R. Co. v. Dewey, 14 Mich. 
477; European, etc. R. Co. v. Poor, 59 Maine 
277; and Drury v. Cross, 7 Wall. 299. 

The scheme disclosed here has no feature which 
relieves it of its fraudulent character, and the 
contract of July 16, 1868, which was an essential 
part of it, must go down withit. It was a fraud- 
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ulent proceeding on the part of the directors and 
contractors who devised and carried it into exe- 
cution, not only against the company, but also 
against the Government, which had largely con- 
tributed to its aid by the loan of bonds and by 
the grant of lands, By the very terms of the 
charter of the company, five per cent. otf its net 
earnings were to be paid to the Government. 
Those earnings were necessarily reduced by ev- 
ery transaction which took from the company its 
legitimate profits. It is true that some of the di- 
rectors, who approved of or did not dissent from 
the contract, early stated that they held their 
stock in the coal company for the benefit 
of the railroad company and transferred it. or 
were ready to transfer it, to the latter; but 
the majority expressed such a purpose only when 
the character and terms of the contract became 
known, and they were desirous to screen them- 
selves from censure for their conduct. 

The complainant, therefore, can derive no ben- 
efit from the contract thus tainted, or sustain any 
claim against the railroad company for its repu- 
diation. The coal company may, perheps, be en- 
titled to reasonable compensation for the labor 
actually expended in the development of the 
mines and delivery of coal to the railroad com- 
pany, considered entirely apart from the con- 
- tract; and also for its property forcibly taken 
possession of by the officers of the railroad com- 
pany. But an accounting for compensation thus 
limited is not desired by them, and as the two 
companies have since settled the matter in dis- 
pute between them by the payment of one million 
of dollars to the coal company, of which one 
hundred thousand dollars has been set apart for 
complainant, and he was elected to take that sum 
if an accounting can not be had upon the assumed 
validity of the contract, the decree of the court 
below is affirmed. 





RECOGNIZANCE IN CRIMINAL CASE — 
PROMISE TO INDEMNIFY—STATUTE OF 
FRAUDS. 





ANDERSON v. SPENCE. 





Suprem? Court of Indiana, Mar ch, 1881. 


1. A, to seeure the release of a person under in- 
dictment, procured B to enter into recognizance for 
that purpose, verbally agreeing to indemnify him 
against all loss by reason of such recognizance. The 
recognizance having been forfeited and B compelled 
to pay the penalty stipulated, in a suit by him against 
A on the latter’s promise of indemnity: Held, that 
there was a sufficient consideration to support the 
promise. 


2. Held, further, that the promise so made by A 
was an original, and not. a collateral agreement, and 
was not within the statute of frauds. Brush vy. Car- 





penter, 6 Ind. 78, overruled. 


3. Where a collateral attack is made upon the judg- 
ment of a domestic court of superior general jurisdic- 
tion, and the record is silent, jurisdiction is presumed. 


T. J. Stott and R. N. J. Miller, for appellant; 
Trippetts ¢& Field, for appellee. 

ELLIOTT, J., delivered the opinion of the court: 

Mary Sullenger was indicted by the grand jury 
of the Gibson Circuit Court for assault and bat- 
tery with intent to kill, and was in custody upon 
that charge. Anderson, the appellant, desired to 
secure her release and procured Spence, the ap- 
pellee, to enter into the usual recognizance for 
her appearance at the next term thereafter of the 
said circuit court. To induce the appellee to en- 
ter intothe recognizance, the appellant verbally 
agreed to indemnify him against all loss, and to 
save him harmless from all liabilities, costs and 
charges. The recognizance was forfeited, and 
appellee compelled; by process of law, to pay the 
stipulated penalty. He sued the appellant upon 
his oral promise and obtained the judgment, 
from which this appeal is prosecuted. 

Appellant contends that the contract upom 
which the action is founded creates no liability, 
and in support of his contention states and ar- 
gues these two general propositions: 1. There 
was no consideration to support the promise 
made to appellee. 2. That as the agreement was 
not in writing it is void, because it is a contract 
to answer for the default of another, and there- 
fore within the statute of frauds. 

There is nothing in the first proposition deserv- 
ing discussion, and we put it aside, with the re- 
mark that appellant got all the consideration he 
stipulated for, and he is not now in a position to 
make a complaint, at least with much prospect of 
having it seeded, of lack of consideration. The 
second proposition involves an inquiry into the 
nature of the oral agreement upon which ap- 
pellee relies. If it is an original agreement, it is 
not within the statute; if a collateral one, it is. 


The great weight of authority is that an original . 


agreement is not within the statute, although it 
may directly concern a third person, or relate to 
the performance of some act by ene nota party 
to the contract. Thatcher v. Rovkwell, 4 Col. 
375; Edenfield v. Canaday, 60 Ga. 456; Hartley 
v. Varnes, 88 Ill. 561; Johnson v. Knapp, 36 Iowa, 
616; Smith v. Cramer, 39 Id. 411; Lester v. Bow- 
man, Id. 611; Emerson v. Howard, 22 How. 476; 
De Wolf v. Raband, 1 Pet. 476; Morrison v. Ba- 
ker, 81 N. C. 76; Spooner v. Dunn, 7 Ind. 81; 
Crawford v. King, 54 Ind. 6; Billingsley v. Demp- 
wulf, 11 Ind. 414; Carpenter v. Davis, 6 BIkf. 
367; Nelson v. Hardy, 7 Ind. 364; Beaty v. 
Gwin, 18 Ind. 131. 

The general rule, as we have stated it is, in its 
terms, clear, and is well supported by the author- 
ties, but there is much difficulty in determining 
what are original and what are collateral agree- 
ments. The cases upon this point are much im 
conflict, and it is by no means an easy task to de- 
termine from them what are to be deemed origin 








THE CENTRAL LAW JOURNAL. 


563 








al contracts. The first case in our own reports 
which directly bears upon the question under dis- 
cussion is that of Brush v. Carpenter, 6 Ind. 78, 
where it was held that ‘‘an oral promise by A to 
B to indemnify B against loss if he will become 
1eplevin bail for C is void under the statute of 
frauds.’’ The case was not very earefully con- 
sidered, and very few of the adjudged cases seem 
to have been brought to the attention of the 
court. The case of Brush vy. Carpenter did not 
receive any direct notice from the time it was de- 
cided, except a bare reference in two cases, until 
the decision in Horn v. Bray, 51 Ind. 555, where 
it was cited and commented upon at much length 
and declared to lay down an erroneous rule, the 
court saying: ‘*The ruling in Brush v. Carpenter 
is against the ciirrent of American adjudications, 
and has been in effect, though not expressly, 
overruled by the subsequent decisions in this 
State.’’ The question in Horn v. Bray was 
whether a verbal contract of indemnity as be- 
tween sureties was valid, and it was not there 
necessary to expressly approve or directly over- 
rule Brush v. Carpenter. Here we must approve 
orcondemrn. There is not a little confusion in 
our own cases upon the subject of what is an 
original and what a collateral contract, but. the 
weight is decidedly against the doctrine of Brush 
v. Carpenter. 

The English cases have not been at all harmon- 
ious. The old case of Winckworth v. Mills, 2 
Esp. 484, held that a promise of indemnity was 
within the statute, but in Thomas vy. Cook, 8 B. & 
C., the contrary doctrine was declared. Thomas v. 
Cook was, in turn, overruled in Green v. Cress- 
well, 10 A. & E. 453. Fora long time the doc- 
trine of Green v. Cresswell, has been viewed with 
disfavor, and it was, long before its overthrow, 
often severely censured, notably so in the cases of 
Barton v. King, 4H. & N. 739, and Cripps v. 
Harnott, 4 B. & 8. 414. After a long struggle the 
doctrine of Green v. Cresswell was directly over- 
thrown in Rader v. Kingham, 13 C. B. 344. In 
the later case of Wildes v. Dudlow, 19 L. R. 198, 
Rader v. Kingham is expressly approved, the 
court saying that ‘the case of Thomas v. Cook, 
was decided upon the plainest principles of com- 
mon sense and justice.”’ 

While the doctrine of Green v. Cresswell was 
still reeognized as the law of England, the courts 
declared that there was an important and broad 
distinction between the undertaking as surety in 
civil cases, and that as bailin criminal proceed- 
ings. This doctrine is stated with clearness and 
force by Pollok, C. B., in Cripps v.. Harnott, 4 B. 
& S. 414; 116 E.C. L. R. 116. This learned 
judge, after speaking of Green v. Cresswell, said: 
‘But there is a great distinction between that case 
and the present. Here the bail was given in a 
criminal proceeding; and, where bail is given in 
such a proceeding, there is no contract on the 
part of the person bailed to indemnify the person 
who became bailfor him. There is no debt, and, 
with respect to the person who bails, there is 





hardly a duty, and it may very well be that the 
promise to indemnify the bail in a criminal matter 
should be considered purely as an indemnity, 
which it has been decided to be. Now, it has 
been laid down that a mere promise of indemnity 
is not within the statute of frauds, and there are 
many cases which would exemplify the correct- 
ness of that decision.”’ The English cases, there- 
fore, establish a rule which would take the pre- 
sent case out of the statute, even though it be 
conceded that the doctrine ef Green v. Cresswell 
should be deemed the correct one. We confess, 
however, that it seems to us that there was a real 
conflict between the doctrine of Green v. Cress- 
well and that of Cripps v. Harnott, and that the 
distinction attempted to be made by the latter 
case was simply an effort to get rid of an unsound 
doctrine without expressly overruling it. Green 
v. Cresswell was always in conflict with the Eng- 
lish cases, and there are many of them, holding, 
to borrow the language of one of the cases, ‘*That 
the debt or default must be towards the promisee.”’ 
Eastman v. Kenyon, 11 A. & E. 43; Fitzgerald v. 
Dresser, 17 C. & B. 570. There is no ‘debt or 
default towards the promisee”’ in cases where one 
person becomes bail for another at the request of 
athird. In such a case itis impossible‘to conceive 
a debt or default as existing towards the promisee. 

Long before the final overthrow of Green v. 
Cresswell, many, indeed, most of the American 
courts had accepted the doctrine which, indeed, 
had never been directly challenged, either in En- 
land or America, that the debt or default must be 
towards the promisee, and had carried it to its 
logical conclusion. There are, however, many 
American cases holding to the doctrine of Green 
v. Cresswell, some of them somewhat extending 
it. With the downfall of the original case the 
doctrine which it declared, always plainly erron- 
eous upon principle, must in time be repudiated 
by all the courts of the land. 

In Aldrich v. Ames, 9 Gray, 76, Shaw, C. J., 
speaking for the court, held an oral promise of 
indemnity made to one to induce him to become 
bail for another, to be good. In Holmes v. Knight, 
10 N. H. 175. an oral promise to indemnify plaint- 
iff if he would become bail for a third person, 
was held not to be within the statute. Cases are 
cited in Horn v. Bray from the reports of Massa- 
chusetts, Pennsylvania, lowa, Maine, New Hamp- 
shire, Vermont, Maryland, Georgia and Kentucky, 
showing that a contract of indemnity is not with- 
in the statute, and to these may be added: Vogal 
v. Maines, 31 Wis. 306; Shook v. Van Mater, 22 
Wis. 532; Sanders v. Gillespie, 59 N. Y. 250; 
Green v. Brookins, 23 Mich. 53; Stocking v. Sagle, 
1 Corn. 519; Reed v. Holcomb, 31 Conn. 360. 
The general doctrine that a promise to indemnify 
the promissee for becoming surety for a person 
other than the promisee, is not within the statute, 
is approved by many of the text-writers. 3 Par- 
son Cont., 6th ed. 21, n.; 1 Hill on Cont. 384, sec. 
11; Id. 885, sec. 12; Roberts on Frauds, 223, 
Throop, Verbal Agreements, 361. 
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Our own cases have declared the same general 
doctrine. In Downey v. Hinchman, 25 Ind. 453, 
it was said, ‘‘that to make the promise collateral 
the party for whom the promise is made must be 
liable to the party to whom it was made.’’ In 
Palmer v. Blain, 55 Ind. 11, it was held that a 
verbal promise by one person to the creditor of an 
execution issued on a judgment against a third, 
that if he will satisfy such execution the prom- 
isor will make payment of the judgment in prop- 
erty and money, was not within the statute. 
Green v. Cresswell is cited with approval in 
Crosby v. Jerolman, 37 Ind. 271, but the point in- 
volved in that case was different from that here 
under discussion. ‘The question in Crosby v. 
Jerolman was whether there had been a novation, 
not whether the contract was an original or col- 
lateral one, and it was rightly held that unless the 
original debt was extinguished by the new prom- 
jse, the case was not taken out of the statute. In 
Ellison v. Wiseheart, 29 Ind. 32, the question and 
the holding were the same as in Crosby v. Jerol- 
man. The question in Druly v. Hunt, 35 Ind. 507, 
was presented by the refusal to give the jury the 
following instruction: “If Druly promised to 
guarantee or warrant the pay to plaintiff, which 
had been promised to be paid by a public meet- 
ing, his promise was only collateral and not bind- 
ing, unless in writing.”’ It is very plain that no 
such question as the one involved in the present 
could have arisen in that case. It may be safely 
affirmed, without further citation, that there is no 
case in our own reports directly supporting the doc- 
trine of Brush v. Carpenter, and that there are 
several indirectly condemning, and one at least 
censuring it in express words, and in effect over- 
throwing it. 

There is, in principle an obvious and important 
difference between a contract of guaranty and 
one of indemnity. ‘The former is a collateral un- 
dertaking, and presupposes some contract or trans- 
action to which it is collateral. Dole v. Young, 
24 Pick, 250; Story on P:iom. Notes, sec. 457; 
MeMillon v. Bull’s Head Bank, 32 Ind. 11; Gaff 
vy. Sims, 45 Ind, 267; Dickinson v. Colter, 45 Ind. 
407; Taylor v. Taylor, 64 Ind. 356. ‘The contract, 
though in form a guaranty, may be so framed as 
to constitute an absolute and original undertaking, 
as was the case in Fraser vy. Polk, 67 Ind. 55, but 
even in that class of cases there is an obligation 
from the party whose act or contract is guaranteed, 
and there is also a debt, or may be default, to- 
ward the promisee. It is impossible to conceive 
a guaranty as existing without some act or con- 
tract guaranteed. A contract of indemnity is es- 
sentially an original one; between the promisor 
and promisee there is a direct privity; between 
the person to whom the promise of indemnity is 
given and the person for whom the latter under- 
takes as surety, or bail, there is no privity at all. 
No matter what may be done by the person for 
avhom bail is entered at the request of a third 
person, lie who becomes bail can not have any ac- 


tion, because as to the person bailed the under- : 





taking was purely voluntary. White v. White, 
30 Vt. 338; McPherson v. Meek, 30 Mo. 345. The 
contract is an original and independent one, in 
which there is no debt or default toward the prom- 
isee, to which there are no collateral contracts, 
and in which there is no remedy against the third 
party. A contract of this character has long been 
held to be not within the statute. Read v. Nash, 
1 Wils. 305; Tomlinson v. Gill, Amb. 330; Loomis 
v. Newshall, 15 Pick. 159; Harris v. Sautel, 10 
Johns. 242; Toplis v. Crane, 5 Bing. 636; Marcy 
v. Crawford, 16 Conn. 549. The general rule run- 
ning through almost all the cases is, that if the 
third person is not liable, then the undertaking is 
not within the statute. This doctrine is exempli- 
fied in the great number of cases which hold that 
a promise to answer for the debt or default of an 
infant or feme covert is not ‘vithin the statute be- 
cause there is no third person bound. Harris v. 
Huntbach, Burrow, 373; Chapin v. Sapham, 20 
Pick. 467; Mears v. Magee, 1 McCord, 395; Drake 
v. Tlevelle, 33 Ala. 106; Roche v. Chapin, 1 Bai- 
ley, 419. It must be held, both upon principle 
and authority, that the cases which confuse the 
contracts of guaranty and indemnity, and place 
both upon the same footing, were erroneously de- 
cided; and that they are not to be accepted as true 
interpreters of the law. Among these cases is 
that of Brush v. Carpenter, already overruled in 
effect, so that nothing is now left for us to do ex- 
cept add the formal declaration overruling it. In 
Mears v. Dudlow, supra, the vice-chancellor said: 
*} am surprised to find that there has been so 
much conflict;’? and added: *‘I sm happy to find 
that the matter, having been most carefully and 
elaborately considered in the case of Rader v. 
Kingham, when the full number of judges were 
present, the case of Green v. Cresswell was 
overruled, and the law as laid down in Thomas v. 
Cook restored, and this, we think, may be fairly 
taken as the result ef the feeling of the judges 
who have given to this long vexed question much 
thought. ; 

It is insisted bv appellant that the appellee vol- 
untarily paid the money. We need not decide 
whether the appellee had, or not, a right to pay 
without compulsion by judicial process, for there 
was a judgment rendered at the suit of the State. 
Upon the point suggested see Beale v. Brown, 13 
Allen, 114; Randolph v. Randolph, 3 Rand. (Va.) 
490. The objection of the appellant is, that the 
record introduced in evidence does not affirma- 
tively show that the appellee was served with 
summons, and we are referred to Hawkins v. 
Hawkins, 28 Ind. 67. That case is not at all in 
point. There the question was directly presented 
by appeal; here the attack is ceilateral. Where 
a collateral attack is made upon the judgment of 
a domestic court of superior general jurisdiction 
and the record is silent, jurisdiction is presumed. 

Judgment affirmed. 
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FORGERY—ADOPTION OF SIGNATURE BY 
SILENCE. 





McKENZIE Vv. BRITISH LINEN CO. 





House of Lords, February, 1881. 


EF forged the name of the appellant to a bill of ex- 
change, and discounted it with the respondent’s bank. 
Upon tae bill becoming due, the bank communicated 
With the appellant, but he allowed a fortnight to elapse 
before he informed them that his signature was a for- 
‘gery. The position of the bank was not in any way 
altered for the worse during the interval. Held (re- 
-versing the judgment of the court below), that the 
appellant was not liable on the bill. 


This was an appeal from a decision of a major- 
ity of the First Division of the Court of Session in 
Scotland, consisting of the Lord President 
(Inglis), Lords Mure and Deas, Lord Shand dis- 
senting, which had reversed a decision of the 
Lord Ordinary (Lord Adam). The case is re- 
ported in 7 Ct. Sess. Cas. 4th series, 836. 

The facts of the case were as follows: In Feb- 
ruary, 1879, a man of the name of John Fraser 
presented to the respondents’ agent at Inverness a 
bill of exchange for £76, dated the 7th of Febru- 
ary, 1879, payable two months after date. The 
‘bill purported to be signed by the appellant and 
one Macdonald, as drawers and indorsers, and by 
‘Fraser himself as acceptor. Neither the appel- 
lant nor Macdonald had had any previous deal- 
ings with the respondents’ bank, but the agent 
discounted the bill. The signatures, both of the 
appellant and of Macdonald, were in fact forged 
by Fraser. The bill became due on the 10th of 
April, and was not paid. On Saturday, the 12th 
April, the respondents’ agent wrote by post to the 
appellant, informing him that the bill was dis- 
-honored. On Monday, the 14th April, Fraser 
came to the bank and presented a blank bill at 
three months similar to the former, and requested 
the agent to renew the former bill. This he de- 
lined to do for the full amount, but, on payment 
of £6 vy Fraser, the blank bill was filled up for 
£70, and the bill of the 7th February was handed 
to Fraser. 

Later on the same @ay the appellant met Fraser, 
.and asked him if he had anything to do with the 
bill of which he had had notice. Fraser then ad- 
amitted the forgery, but assured him that he had 
paid the bill with cash, and handed it to him. 


“The appellant did not destroy the bill of the 


7th Feb., but handed it to a man named James 
Fraser to keep forhim. He then had a dram with 
John Fraser, and obtained from him a written 
acknowledgment, post-dated the 15th April. that, 
up to that date, he (McKenzie) had notsigned any 
bill in Fraser’s favor. He also borrowed a small 
sum from Fraser, which he afterwards. repaid. 
John Fraser and his father gave a different ac- 
count of this interview, and said that McKenzie 
in fact authorized the renewal of the bill in his 
mame, and that the letter was intended as a blind 





for some of his relations. On the 14th July the 
agent of the bank wrote to the appellant inform- 
ing him that the bill would fall due in three days, 
but received no answer. He wrote again on the 
17th and the 21st, and on the 25th, put the matter 
into the hands of the bank’s jaw agent, a Mr. 
Ross. On the 29th, the appellant’s solicitor, a 
Mr. McGillivray, came to Mr. Ross, and informed 
him that the appellant declined to pay the bill, on 
the ground that his signature was a forgery, 
Fraser was prosecuted for the forgery, and was 
convicted. The bank proceeded against the ap- 
pellant on the bill, alleging that he had, in fact, 
authorized the use of his name by Fraser; or, if 
not, that he had by his silence from the 14th July 
to the 29th July adopted the bill, and was estopped 
from setting up the forgery. 

The Lord Ordinary decided against the bank, 
but his decision was reversed, as above men- 
tioned. 

Brand and Rhind (both of the Scotch Bar) ap- 
peared for the appellant; The Solicitor- General 
for Scotland (J. B. Balfour) and Chitty Q.C. for 
the respondents. 

In addition to the authorities referred to in the 
judgments, they cited Fraser v. McLennon, 12 Ct. 
Sess. Cas. 2nd series, 208; McArthur vy. Paterson, 
3 Ct. Sess. Cas. Ist series 427; Cairncross v. Lori- 
mer. 3 Macq. 827. Atthe conclusion of the argu- 
ments their Lordships took time to consider their 
judgment. 

Feb. 11. Their Lordships gave judgment as 
follows: 

The LORD CHANCELLOR (Selborn).—My Lords: 
In this case there are two questions; the first 
whe‘her the appellant authorized or assented to 
the signature of his name as drawer and indorser 
of the bill of exchange of 14th April, 1879; the 
second, whether, if he did not, he has neverthe- 
less so acted as to be estopped from denying his 
liability on that bill in question between himself 
and the respondents, the British Linen Company. 
If the first of these questions ought to be answered 
in the appellazt’s favor, I am clearly of opinion 
that the circumstances of the case raise no estop- 
pel against him. He has done nothing from first 
to last by which the respondents can have been 
led to act in any way in which they would not 
otherwise have acted, or to omit to take any step 
for their own security, or in any sense for their 
benefit, which they would otherwise have taken; 
nothing from which the respondents or a court of 
justice could reasonably infer that he adopted or 
admitted his liability upon this bill. The merits. 
of the respondents appear to me to be extremely 
small. ‘They took from John Fraser the first bill 
for £76 on the 7th Feb. 1879, bearing the signa- 
tures of the appellant and John McDonald, with- 
out any knowledge of those parties, or of their 
handwriting, and without any inquiry whatever. 
The bill was not one which had been previously 
in circulation; it was offered by John Fraser to 
the bank to obtain a loan of money for his own 
benefit, for the purpose of paying for a grocery 
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business which he was then taking up in Inver- 
ness. John Fraser had not been their customer 
before; they knew nothing of him, except that he 
had been in the employment of a_ respectable 
merchant who was one of their customers. On 
Saturday the 12th of April, 1879, two days after 
the bill became due, they eaused notice to be giv- 
en to the appellayt, and also to Macdonald, both 
of whom resided at some little distance from In- 
verness. But on the following Monday, before 
any reply had been or could reasonably have been 
expected to be received to these notices, they gave 
up this bill to-John Fraser in exchange for £6 
cash and for another bill, which when produced 
was signed in blank with the same names, and 
was filled up by John Fraser for £70, being the 
bill now in question. It is impossible for the re- 
spondents to contend that any conduct or silence 
on the appellant’s part caused them to take either 
the first or the second bill, or to abstain on the 
14th April from doing anything for their own se- 
curity which they would otherwise have done. 
The respondents, on the 14th July, 1879, before 
the second bill became due, and again on the 17th 
and 2lst July, when it was overdue, gave notices 
to the appellant; and on the 29th July they were 
informed that he denied his signature to, and his 
liability upon, that bill. There is no principle on 
which the appellant’s mere silence fora fortnight, 
during which the position of the respondents was 
in no way. altered or prejudiced, can be held to be 
an admission or adoption of liability, or to estop 
him from now denying it. What took place dur- 
ing the iuterval was unknown to the respondents, 
and it has.in my opinion, no tendency to show 
that, in point of fact, the appellant then was, or 
admitted himself to be, or intended to become, 
liable. He communicated as early as the 18th or 
19th July with Mr. M’Gillivray,a law agent, ex- 
pressly on the footing that his name had been 
forged, and that he was not liable. It is plain that 
Mr. M’Gillivray was desirous, if possible, to get 
some settlement made by which criminal proceed- 
ings might be avoided. The appellant was also 
quite willing that such a settlemeat should be ar- 
rived at, if it could be done without making him 
liable. No such settlement, however, was ar- 
rived at, and I am unable to discover in the com- 
munings which then took place any ground in 
fact or in law, on which the appellant ought to 
be held to have become liable on the bill by rea- 
son of those communings, if he was not‘so before. 
The question, therefore, in my judgment is only 
one of. fact, viz.. whether the appellant did or did 
not authorize or assent to the use made of his 
name on the 14th April by John Fraser, and it ap- 
pears to me that the onus probandi on this point 
rests entirely on the respondents, it being admit- 
ted that the signature to the bill of the 14th April 
is not in the appellant’s handwriting. The ques- 
tion, I think, turns altogether upon what took 
place when the appellant met John Fraser on that 
day. If itis shown that he then knew, or had 
reasonable grounds to believe, that a new bill with 





his name upon it had been given by Johm 
Fraser to the .respondents, the conclusion, 
under all the circumstance, would be inevitable, 
that he assented to, and became bound by the 
use so made of his name. On the contrary suppo- 
sition it is, of course, imposible to hold that 
he assented to that of which he was 
ignorant and had no reason to believe. ‘This 
is in a great measure, a question depending upen 
the credit to be given to the witnesses on each 
side. If John Fraser and his father are believed 
the case against the appellant is established, but 
Iam unable to place any reliance whatever upon 
the evidence of either of those persons. The 
Lord Ordinary, who heard and saw the witnesses, 
gave credit to the appellant, and refused it to the 
Frasers. Taking the case as it stands upon the 
evidence of the appellant and of Macdonald, both 
of them distinctly deny knowledge that the sec- 
ond bill had been given, and a fortiori, that it had 
been given in their names; the appellant says 
that he was solemnly and positively assured by 
John Fraser that the first bill had been taken up, 
not by way of renewal, but by payment; and 
the assurances given to Macdonald were that he 
‘shad squared it.” I cannot but say that some of 
the circumstances, as they appear upon the evi- 
dence of these two persons, are to my mind sus- 
picious and unsatisfactory. If the burden of proof 
lay upon the appellant, I might perhaps doubt 
whether he had satisfied it But the burden of 
proof is on the respondents, and it is impossible, 
merely because there are some suspicious circum- 
stances not satisfactorily explained, to hold a man 
liable upon a bill which he did not sign or author- 
ize, and of the existence of which he swears that he 
was ignorant. After much consideration, I think 
that all the circumstances admit of explanation 
upon the hypothesis that the appellant was think- 
iug of the first bill only, and had no idea that a 
second bill, also bearing his signature, had been 
given on the 14th of April as easily, or more 
easily, than they do upon the contrary supposi- 
tion. Evidently he had no sensitive feeling on 
the subject of forgery, so long as he did not him- 
self suffer by it; he condoned it with great‘facil- 
ity to John Fraser; he did not wish to inform 
against him; he was willing to remain on friendly 
and familiar terms with him, and perhaps also to 
squeeze out of him some temporary accommoda- 
tion as the price of his silence, without regard to 
the difficulties he might be under, if he had really 
himself found the money to take up the first bill. 
But how that money was found he might not 
choose to inquire. The document dated the 15th 
April confirms, as far as it goes, the appellant’s. 
statement that John Fraser did then assure him 
that there had been no renewal of the first bill, at 
all events in the appellant’s name. The fact of 
the acknowledged forgery might suggest precau- 
tions against future forgeries, though there might 
be no knowledge, or belief, or suspicion, that any 
such had already taken place. The appellant 
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might not unreasonably consider it a proper pre- 
caution against any such possible repetition of 
the offense to retain the first bill, to admit some 
persons whom he thought discreet to his confi- 
dence about it, and to have, under John Fraser’s 
own hand, what in truth amounted to an admis- 
sion of the forgery of that document, and to an 
acknowledgment that he had down to the 15th 
signed nothing for John Fraser’s accommodation. 
The possession of those papers gave him a strong 
hold over John Fraser. With the first bill in his 
own hands he had no longer anything to fear 
from the notice he had received from the bank; 
and he might think it the most prudent course to 
abstain from making any communication which 
might place him in the dilemma of either having 
to discover John Fraser’s guilt, or seeming to ad- 
mit that he had himself been liable on the bill. I 
do not say or think that his conduct, if it is to be 
thus explained, was commendable or satisfactory ; 
it was not such as might have been expected from 
ascrupulous man with a strong sense of moral 
propriety; but it was by no means, on the other 
hand, such as to require for its explanation that 
he should have had in his mind any belief, or even 
suspicion, that another forgery of his name had 
taken place on the 14th April, contrary to the 
positive assurances which he states that he had 
received from John Fraser. The burden of proof 
is, as [ said before, upon the respondents. In my 
opinion, they have failed to satisfy it. I think, 
therefore, that this appeal ought to be allowea, 
and I move your lordships accordingly. 

LoRD BLACKBURN.—My Lords: This case 
comes before your lordships by way of appeal 
from the First Division of the Court of Session 
against an interlocutor, by which the majority, 
consisting of the Lord President, Lord Deas and 
Lord Mure, reversed the interlocutor of the Lord 
Ordinary (Lord Adam), Lord Shand dissenting. 
[His Lordship went through the facts of the case, 
and continued:] The evidence of the appellant 
and of Fraser, as might be expected, is in direct 
conflict. The Lord Ordinary and Lord Shand be- 
lieve McKenzie to swear truly when he says that 
he never knew or suspected that his name was on 
the second bill till he got the intimation of the 
14th July. The Lord President and Lord Mure 
believe, directly in contradiction of his testimony, 
that he was aware of it. Lord Deas, I think, pro- 
ceeds upon another ground. Before examining 
the evidence, I wish to consider what it was rele- 
vant to prove, for I think that some confusion has 
arisen below from not keeping the uifferent points 
separate. Asitis not now disputed that none of 
the signatures were written by Mr. McKenzie, 
being, in fact, all written by Fraser, the acceptor, 
the burden of proving that he was liable on them, 
rests on the bank. If McKenzie authorized 
Fraser to write his name for him, he gave hima 
mandate to sign, and is, of course, liable, and 
there was no forgery on the part of Fraser. This 
is a question of fact, depending on the evidence. 


Kenzie, before Fraser uttered the bills with his 
name upon them, knew that he was going to do 
so, and took no steps to hinder him, I should not 
have much hesitation in drawing the inference 
that he did authorize him. But even though it 
were not made out that the signatures were au- 
thorized originally, it still would be enough to 
make McKenzie liable if, knowing that his name 
had been signed without his authority, he ratified 
the unauthorized act; then the maxim, Omnis 
ratihabitio retrotrahitur et mandato priori equipara- 
tur, would apply. I wish to guard against being 
supposed to say that, if a document with an un- 
authorized signature was uttered under such cir- 
cumstances of intent to.defraud that it amounted 
to the crime of forgery, itis in the power of the 
person whose name was forged to ratify it so as to 
make a defense for the forger against a criminal 
charge. Ido not think he could. But if the per- 
son whose name was without authority used,- 
chooses to ratify the act, even though known to 
be a crime, he makes himself civilly responsible 
just as if he had originally authorized it. It is 
quite immaterial whether this ratification was 
made to the person who seeks toavail himself 
of it, or to another. I can not but think 
that the Lord President confuses two separate 
propositions of law; one to which I fully 
assent with another, which is that on which 
Lord Deas, as I understand him, bases his judg- 
ment, to which I do not assent without qualifica- 
tions which prevent its being applicable to this 
ease. As I have already said, I think if he 
ratified to anybody or for any puipose the act 
done by Fraser as professing to be his agent, that 
for all civil purposes enured to make him liable 
just as if he had originally authorized that act, 
and his conduct, and silence combined with his 
conduct, may prove such a ratification; and if the 
phrase ‘“* adopted it as his genuine signature” is 
to be understood as meaning that he ratified, I. 
quite agree with what he said. And I agree that, 
though he did not ratify the act of Fraser, yet he 
may preclude himself, bar himself by a personal. 
exception, from averring against the bank that the 
signature was not genuine. Lord Deas says: “A 
duty lies upon a party whose name is forged not 
to do or say anything that may mislead a bank. 
It is his duty not to say anything that may so 
far deceive a bank as to enable a forger to escape 
from justice, and thereby, for anything that he 
can tell, prevent the bank from recovering from: 
him full indemnity. He is not entitled to specu- 
late upon the consequences that may ensue if the 
bank is prevented from going immediately against 
the forger. He is bound to take for granted that 
the result will be to prevent them from recovering. 
on the bill, which otherwise they would.” I agree 
that if he thus leads the bank to believe in the 
genuineness of the signature till it has lost some 
opportunity of recovering on the bill which, if the 
bank had known of the forgery, it might have used, 
it would be a sufficient alteration in the bank’s 
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But when Lord: Deas says, “‘In cases of this kind 
where he has peculiar means of knowledge whether 
this signature is forged or not, ‘he is not entitled 
by saying or doing something, or not saying or 
.doing something, to leail his neighbor to think 
that his signature is genuine, to his neighbor’s 
loss,’’ he goes further than J am inclined to follow 
in the words *‘by not saying or doing something,” 
-and when he says, ‘“l'liere was here not only a 
moral but a legal duty on the part of the suspender 
to have informed the bank that his signature to 
.the first bill was a forgery, and if he had done 
so there would not have been a second bill.”’ I 
not only doubt his position that there was a legal 
duty then to have informed the bank, but I deny 
-his conclusion of fact. As has been already 
_pointed out, the second bill was uttered to the 
bank before McKenzie, with the utmost diligence, 
- could have informed the bank that the first bill 
was forged. It would be quite a different thing 
-if it were proved that McKenzie knew that the 
bank had put the second bill with his name on it 
. to Fraser’s credit, and knew that at a time when he 
had reason to believe that he would be permitted 
to draw against it. His silence then would 
certainly prejudice the bank, and would afford 
very strong evidence indeed that McKenzie for 
.Fraser’s sake thus ratified his act for a time; 
.and a ratification for a time would, I think, in 
point of law, operate as a ratification altogether. 
But if McKenzie, as his case is, first knew that 
the bank had taken the second bill on the faith of 
-his ferged signature on receiving the intimation 
of the 14th of July, he knew that the bank were not 
going to give further credit to Fraser on the faith 
of that signature, and that all the mischief was 
one already. I can not think that, even if 
McKenzie had gone so far in his endeavors to 
shield Fraser from the consequences of bis 
criminal act as to make himself liable to criminal 
proceedings for an endeavor to obstruct justice, 
that would bar him from averring against the 
bank that the signature was not his. Certainly I 
think that his not telling the bank on the 15th 
. July nor till the 29th July that it was a forgery, 
and so letting them continue in the belief that it 
was genuine, if he had not induced it, could not 
so preclude him if, as I think, was clearly the 
fact here, the bank neither gave fresh credit in 
the interval, nor lost any remedy which, if the 
information had been given earlier, they might 
have made available. The principles which I 
have above assumed to be law have been recog- 
nized in England ever since the clear judgment 
of Parke, B., in Freeman v. Cooke, 2 Ex, 654. 
The Scotch cases cited at your Lordship’s bar 
show that those principles have not been so 
clearly recognized in Scotland. I leave to my 
noble and learned friend the task of commenting 
on the Scotch decisions, merely saying that I[ 
, have read them all, and that every one, [ think, 
is perfectly consistent with the principles I have 
. stated, and I think their justice must be acknowl- 
wedged by all. As to the question whether the 





evidence of McKenzie is substantially true or not, 
I shall be more brief. [His Lordship went through 
the evidence of what passed when the appellant 
was made aware of the forgery of the first bill, 
and observed that Fraser’s evidence was, on the 
face of it, so improbable that he could not trust 
it. He then continued: ] As to what happened 
afterwards, I have no doubt that McKenzie would 
have been quite content to say nothing about the 
forgery, if Fraser or his friends took up the bill 
and freed him from responsibility. And I have 
no doubt that he delayed making the charge of 
forgery from the time when he received the inti- 
mation till the 29th July, in hopes that they 
would do so; but, as I have already said, I do not 
think that he thereby made himself liable to the 
bank, unless the bank was in some way prejudiced 
by that delay, which in this ease it was not. I 
therefore agree in the motionthat has been made, 
that the interlocutor should be reversed. 

LORD WatTson.—My Lords: The process of 
suspension in which the present appeal is taken 
was raised by McKenzie, the appellant, in order 
to obtain a stay of summary diligence which the 
respondents were proceeding to use against him 
on a bill of exchange at three months for the sum 
of £70, and bearing date April 14, 1879, upon 
which his name appears as that of a drawer and 
indorser, along with another person of the name 
of Macdonald. ‘The sole ground of suspension 
stated f>r the appellant is, that the signatures up- 
on the bill charged on bearing to be his, are 
forgeries. The respondents on record denied that 
allegation, but the Lord Ordinary, who gave 
judgment in the appellant’s favor, held that its 
truth was established by the evidence. In the 
Lower House the respondents do not seem to have 
impeached the soundness of that conclusion; and 
the Lord President accordingly states that ‘‘al- 
though originally the chargers denied that allega- 
tion, it must now be taken that the complainer’s 
signature certainly is a forgery.’’ The majority of 
the First Division of the Court of Session, con- 
sisting of the Lord President, Lord Deas and Lord 
Mure, gave judgment against the appellant upon 
these two grounds: 1. That the appellant was, to 
use the language of the Lord President, ‘perfectly 
aware,”’ or at least “shad very good reason to be- 
lieve that the first forged bill was replaced by the 
second forged bill,’ and that ke ‘“‘permitted that 
to be done, and acquiesced in the proceeding ;” 
and 2. That, assuming such knowledge and ac- 
quiescence on the part of the appellant not to be 
established, he must nevertheless be held to have 
adopted the bill charged on, by reason of his 
failure to give information to the respondent that 
his signature was forged, after receipt of the 
notices sent by them in July, 1879. The first 
ground of judgment assigned by the learned lords 
constituting the majority, seems to me to nega- 
tive the idea of forgery. Ican nvt conceive that 


_ John Fraser, the drawer of the bill, by whom the 


signature of the appellant was admittedly written, 
can be held thereby to have committed the crime 
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of forgery according to the law of Scotland, if 
this signature was written and used by him, as 
their lordships hold it to be proved that it was, 
with the permission and acquiescence of the ap- 
pellant. And it does seem a strange thing that. 
in the interlocutor under appeal, the respondents 
are found entitled to costs, but ‘‘subject to de- 
duction of any expense that may have been caused 
to the complainer by the respondents’ denial of the 
averment of forgery.’? But itis unnecessary to 
dwell upon these matters, because I agree with 
your lordships that neither of the views taken by 
these learned judges is well founded, and, conse- 
quently. that the judgment of the first division 
must be reversed. I have carefully perused the 
whole proof led by the parties, and the opinion 
which I have formed upon the facts of the case is 
precisely the same as that which has been already 
expressed in the court below by the Lord Ordin- 
ary and Lord Shand. The real question arising 
upon the proof appears to be, whether the ac- 
count given by,the appellant on the one hand, or 
that given by Jonn Fraser, the forger, and his 
father on the other, is to be accepted as true; and 
the weight of testimony appears to me to be on 
the side of the appellant. Having arrived at that 
conclusion, I do not think it necessary to criticise 
the evidence in detail; I therefore pass at once to 
the second ground of judgment, the alleged 
adoption of the forged bill by the appellant. It 
is not suggested that there was any change in the 
position of the bank between the date of the first 
notice given to the appellant on the 14th July and 
the 29th July, when the respondents were in- 
formed of the forgery, and it can not, therefore, 
be alleged that they have sustained any loss or 
prejudice by his silence during that period. But 
the three learned judges, composing the majority 
of the first division, have nevertheless held that 
such silence is, under the circumstances, sufli- 
cient, according to the law of Scotland, to infer 
adoption of the forged bill by the appellant. I 
am unable to concur in that judgment, it being 
my clear opinion that the right view of the case 
was taken in the court below by Lord Shand and 
the Lord Ordinary. ‘The question whether a 
forged bill has or has not been adopted by the 
person whose signature is forged is, in reality, an 
issue of fact, and not of law. Still, adoption of 
a bill may be matter of legal inference 
from certain ascertained facts; and, in the 
present case, the inference which has been 
drawn by the court below, adversely to the 
appellant, appears to depend upon the fact 
that, after he came to know in July that the sec- 
ond bill had been discounted with the bank, he 
kept silence, or at least did not inform the bank 
of the forgery of his name until a fortnight or 
thereby had elapsed. The only reasonable rule 
which I can conceive te be applicable to such cir- 
cumstances is, that which is expressed in care- 
fully-chosen language by Parke, B., in the case 
of Freeman v. Cooke, ubi sup. It would be a 
most unreasonable thing to permit a man who 





knew that the bank was relying upon his forged 
signature to a bill to lie by, and not to divulge the 
fact until he saw that the position of the bank was 
altered for the worse. But it appears to me that 
it would be equally contrary to justice to hold him 
responsible for the bill because he did not tell the - 
bank of the forgery at once, if he did actually 
give the information, and if, when he did so, the 
bank was in no worse position than it was at the 
time when it was first within his power to give the 
information. I do not think that the Scotch cases, - 
which have been cited at the bar, bear out the 
proposition that silence, in circumstances such as 
occur in the present case, is per se sufficient to im- 
ply adoption of a forged bill. I shall now, before 
concluding, shortly refer to these cases in the or- 
der of their dates. Maiklem v. Walker (12 Ct. - 
Sess. Cas. Ist series, 53), was a case in which two 
brothers who lived together were, in the year 
1828, charged jointly to make: payment of a bill 
upun which both their names appeared. A con- 
siderable time after: the charge was given the- 
goods of one of the brothers were arrested, where- 
upon he immediately brought a suspension of the 
charge and diligence, alleging then for the first» 
time that his signature to the bill had been forged 
by his brother, who in the meantime had ab- 
sconded. The court held that he had made him- 
self liable to pay the forged bill and refused the 
suspension, Lord Gillies observing: ‘Is he to be- 
allowed to acquiesce until the proper debtor makes 
his escape out of the country, and then to come - 
forward and allege that he has incurred no liabil- 
ity to the holder of the bill?’ In Findlay v. Cur- 
rie (13 Ct. Sess. Cas. 2nd series, 278), the questiom 
was one of relevancy, and. all that the court de- 
cided was, that the charger had made averments 
sufficient to entitle him to a counter-issue of 
adoption, in order to meet the issue of forgery 
taken by the suspender. The substance of the~ 
charger’s averments was that after notice to him: 
of the bill said to be forged, and a demand for 
payment, the suspender had an interview with the~ 
charger’s agents, when. he was shown the bill and 
did not deny his signature, that at a subsequent 
interview the suspender did not.deny his signa- 
ture, but “begged for time to see the bill,’’ 
which was granted. In the meantime his- 
brother, the alleged forger, absconded, and he 
then for the first time denied the authenti- 
city of his subscription to the bill. Boyd v. Union 
Bank (17 Ct. Sess. Cas., 2nd series, 159), was a 
decision upon the record, holding the charger’s 
allegations of adeption to be irrelevant. The only 
allegation of the charger was to the effect that, - 
although the bill was. during:its currency, inti- 
mated to the suspender, he kept silence, and did 
not inform the bank that his signature was a for- 
gery. In that case the lord president (Lord Col-- 
onsay) said: **‘When a party is shown a bill, and 
makes no objection, and allows the creditor to 
remain in the belief that it is his signature, he has- 
incurred a ground of. liability through the loss in- 
curred by that adoption. That principle might« 
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apply even though he was not shown the bill 
which is the subject of discussion. If he had al- 
owed the matter to lie over, and through his si- 
lence the whole was lost, an obligation might be 
incurred through that silence.’ ‘The case of 
“Warden v. British Linen Co. (1 Ct. Sess. Cas., 3d. 
series, 402) is a decision to precisely the same 
effect as the preceding. The court there refused 
to grant a counter-issue of adoption by two co- 
acceptors, both of whom alleged that their signa- 
“tures to the bill were furged, upon the bare aver- 
ment that they had taken no notice of a letter 
addressed to them by the bank, informing them 
of the existence of tbe bill, before it was due. In 
the next case, that of Brown v. British Linen Co. 
(1 Ct. Sess. Cas., 3d. series, 793), the court sus- 
tained tke relevancy of the charger’s averments, 
and allowed a counter-issue of adoption. These 
averments were that the bill was intimated during 
its currency to the person alleging forgery, that 
thereafter his agent, acting under his instructions, 
called at the bank and examined the bill, that the 
agent did not state that his employer’s signa- 
ture was forged, but, on the contrary, request- 
-ed that the bank would send him an intima- 
tion when the bill fell due, and moreover gave the 
-bank agent to understand that, if the bill was not 
paid at maturity by the alleged forger, his client 
wished it to be renewed. None of these decisions 
appear to me to give the least support to the doc- 
rtrine that mere silence after intimation, or even 
after demand for payment of a forged bill, neces- 
sarily implies adoption of a bill by one whose 
‘subscription to the bill is a forgery; and accord- 
ingly the solictor-general for Scotland mainly re- 
lied upon the case of Urquhart v. Bank of Scot- 
land (9 Scot. Law Rep. 508), which was decided 
‘by the first division of the court in 1872. The 
facts established by proof in that case were some- 
‘what peculiar. It was proved that the suspender’s 
signature to the bill charged on was forged; but 
iit was also proved that notice of protest of the 
-bill for non-payment was received by him on or 
about August 2d, 1871, and that he wrote to the 
bank on August 23 that his signature was a for- 
gery. his friend and intimate, the forger, having 
in the meanwhile absconded. It was proved that 
the forger was subsequently tracked out and ap- 
prehended under a criminal warrant, and it was 
also proved that the suspender knew, or had good 
reason to know, that the forger had for some years 
previously been in the habit of forging his name 
upon bills, and that in June, 1870, he had given 
the forger money to retire one of those bills 
known by him to be forged. It is no doubt the 
case that the terms of the lord ordinary’s interlo- 
cutor, and of the judgment of the Lower House, 
ay ‘great stress upon the silence of the suspender 
las warranting their decision, which wes against 
him. But there were obviously many grounds for 
the decision other than his silence, and I think it 
must be assumed that the judgment proceeded 
upon the whole circumstances of the case, and 
mot upon silence alone. All I can-say is, that if 





these grounds were in view of the court, the case 
was, in my opinion, well decided. But, if it was 
intended by the court to rest their judgment upon 
the mere silence of the suspender, apart from 
other circumstances—which I greatly doubt—then, 
whilst agreeing in the result at which their lord- 
ships arrived, I should be of opinion that the de- 
cision was not only unnecessary, but erroneous. 

Interlocutor complained of reversed, and inter- 
locutor of the Lord Ordinary of the 3d of Febru- 
ary, 1880, restored. 
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NEGLIGENCE — RAILROADS — DECLARA- 
TIONS OF AGENT. 





McDERMOTT v. HANNIBAL, ETC. R. CO. 





Supreme Court of Missouri, April Term, 1881. 


1. In an action against a railroad company by an 
_ employee, who was a section hand, for injury by the 
negligence of the section foreman, to sustain the alle- 
gation that the section foreman was incompetent, and 
the company knew of such incompetency before the 
accident, it is inadmissible to prove the declarations 
to the plaintiff of the company’s road master, whose 
duty it was to employ and discharge section foremen, 
made some days after the accident, and while the road 
master was still in the employ of the company, that 
the section foreman was incompetent, and that he 
wanted plaintiff to take his place. 

2. The declarations of anagent can bind the princi- 
pal only when made with reference to a transaction 
within the scope of his agency, tnen depending and 
when constituting a part of the res geste. 


Appeal from the Circuit Court of Clay County. 


Geo. W. Easley, for appellant; W. S. Carrol, for 
respondent. 

HENRY, J., delivered the opinion of the court: 

The plaintiff was employed by the defendant as 
a laborer on track repairs, and was injured, he al- 
leges, in consequence of the negligence of one 
Dawson, defendant’s section foreman, in having 
permitted a hand-car to be on the track when the 
track should have been clear for the passage of 
trains, and in negligently and carelessly ordering 
plaintiff to remove the carin the face of an ap- 
proaching train. It is further alleged that Daw- 
son was incompetent, and that defendant had 
knowledge of that fact before the injury con- 
plained of occurred. It is also alleged that the 
the company had negligently allowed piles of 
wood to be placed and to remain close to the 
track so as to render it unsafe and dangerous for 
employees at work on the track. That the hand- 
car was struck by an engine of a train, and thrown 
against the plaintiff, wounding him severely, and 
that his escape was prevented by the pile of wood 
at the side of the track. He sued the defendant 
for damages and had judgment, from which the 
appeal is taken. The answer was a general de- 
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nial. ‘To sustain the allegation of the incompe- 


tency of Dawson, and the knowledge of the com- 
pany that he was incompetent, the plaintiff. 
against defendant's. objections, testified that in 
August, 1875, some days after the accident, he 
saw Mr. Goodwin, the defendant’s road master 
when the accident occurred, whose duty it was to 
employ and discharge section foremen, and who 
continued as such until and after August, 1875, 
and that Goodwin, on that occasion, told plaintiff 
that Dawson was incompetent, and he wanted 
plaintiff to take his place as section foreman. 
The principal question in the case relates to the 
admissibility of this evidence. In Betham v. 
Benson, Gow’s Reps. 48, Chief Justice Dallas an- 
nounced the doctrine in regard to the admissibil- 
ity of the declarations of an agent against the 
principal, as follows: “It is not true that when 
an agency is established, the declarations of the 
agent are admitted in evidence merely because 
they are his declarations; they are only evidence 
when they form part of the contract entered into 
by the agent on the behalf of his principal, and in 
that single case they become admissible. The 
declarations of an agent ata different time have 
been decided not to be evidence; indeed, the 
cases on this subject, draw the distinction between 
the declarations of an agent accompanying the 
making of, and therefore forming a part of, the 
contract, and those made either at a subsequent 
or antecedent period.’’ This is now the well es- 


. tablished doctrine, and its application to other 


acts of an agent besides that of making contracts 
is equally well settled. ‘‘The declarations of an 
agent are received, not as admissions, but as a 
part of the res geste.”’ Haven v. Brown, 7 Me. 
425; Rogers v. HeCune, 19 Mo. 557. Only 
declarations, therefore, made by the agent while 
transacting business within the scope of his 
agency, and thus only because a part of the res 
geste, are admissible. The doctrine is very clearly 
stated in the last above cited case, as follows: ‘It 
is true that where the acts of the agent will bind 
the principal, then his declarations, representa- 
tions and admissions respecting the subject-matter 
will also bind him if made at the same time, and 
constituting a part of the res geste. They are of 
the nature of original evidence, and not of hear- 
say; the representation, or statement, in such 
case, being the ultimate fact to be proved, and not 
an admission of some other fact. The party's 
own admission, whenever made, may be given in 
evidence against him, but the admission, or de- 
¢laration of his agent, binds him only when it is 
made during the continuance of his agency in re- 
gaid toa transaction then depending et dum fervet 
opus. It is because it is a verbal act, and part of 
the res geste, that it is admissible at all. It is to 
be admitted that the rule admitting the declara- 
tions of the agent is founded on the legal identity 
of the agent and the principal, and the declara- 
tion of the agent, to be admissible, must be a part 
of the’res geste.”” Greenlf. on Ev. (Redf. Ed.), 
secs. 113, 114; Story un Agency. secs. 134-157; 





Griffin v. R. Co., 26 Ga. 111; -Robinson v. R. Co., 
7 Gray, 92; Moore v. Meacham, 10 N. Y. 207. 
These well-established principles usually con- 
stitute an unerring guide in determining whether 
or not declarations of an agent are admissible as 
evidence against his principal; but the case at 
bar presents a peculiar phase, distinguishing it 
from the great mass of adjudicated cases on the 
subject, and as the precise question has not often 
been passed upon, it remains to be considered 
whether the principle above announced deter- 
minesit. The declaration of the road-master was 
not made at the time of the disaster to the plain- 
tiff, and has no connection whatever with it in the 
chain of causation. The question was whether 
the company had knowledge of the incompetency 
of Dawson, and while knowledge on that subject 
possessed by Goodwin, the road-master, was 
knowledge of the company, the fact that Good- 
win had such knowledge must be proved against 
the defendant, as any other fact, by the testimony 
of witnesses and not by the declarations of third 
parties, and so far as proof of that fact is con- 
cerned, his declarations, except as a part of the 
res gestae, stand upon the same footing as declara- 
tions made by other persons. The ultimate fact 
to be proved was that the company had knowl- 
edge of Dawson’s incapacity at the time the acci- 
dent occurred. If Goodwin under the same cir- 
cumstances, and at the same time, had declared 
that the company had that knowledge, no one 
would contend for the admissibility of that dec- 
laration, yet it is urged that a declaration by him 
of a fact, which the law declares to be the ulti- 
mate fact (the knowledge of the company), is 
competent evidence. He might be introduced as 
a witness to testify of his knowledge, or others 
might be called to prove that he was told before 
plaintiff was injured of Dawson’s incapacity, or 
that he was cognizant of acts of Dawson showing 
that incompetency, but his declarations that he 
knew it, is but hearsay as against the company, no 
more admissible because he was still in the em- 
ploy of the company, than if that employment had 
ceased when the declaration was made. If admis 
sible on the ground that the best evidence that 
one knows a fact is his own statement on the sub- 
ject, the reason would equally apply to a state- 
ment made after as before the employment 
ceases. Where such evidence in a suit between 
A and B becomes material, to show that. C 
had knowledge of a given fact, would evi- 
dence of C’s declarations that he did or did not 
know it be admissible? Weapprehend not. If 
admissible, C might be in the court room under 
no disability as a witness, and the party could, 
without calling him, prove his declarations as 
against his adversary. The case at bar is distin- 
guishable from Morse v. Conn. R. R., 6 Gray, 
450, and the other cases of that class cited by re- 
respondent’s counsel, in that, in those cases, the 
declarations of the agents were made in relation 
to specific transactions within the scope of their 


* agency not yet completed. 
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Without attempting by further argument to 
show that the case falls within and is governed by 
the principle above announced, we shall merely 
refer to adjudged cases in which it has been so 
held: Rogers v. McCune, 19 Mo. 558, was an ac- 
tion by the owner of the steamboat Archer against 
McCune,part owner of a steamer Die Vernon, 
for damages for the sinking of the Archer by a 
collision with the Die Vernon. On the trial, evi- 
dence was offered of a statement made by the cap- 
tain of the Archer immediately after the collision, 
that it was entirely owing to the foul condition of 
the Archer’s bell. The evidence was excluded, 
and Judge Scott, delivering the opinion of the 
court, said on that subject: ‘There was no error 
in excluding the declarations of the captain of 
the Archer as to the cause of the collision. He 
was no party to the suit, nor owner of the boat. 
His declarations could not be regarded as a part 
. of the res gestae. They were not made until after 
the transaction was past. The admission or 
declaration of the agent binds the principal 
only when it is made during the continuance 
pf his agency in regard to a transaction then de- 
pending. It is admissible because it isa verbal 
act and part of the res geste—what the captain 
said after the collision had taken place, was a re- 
cital of the cause of it, and was no partof the 
transaction whilst it was passing.’’ Berry v. 
Burlington, etc. R. Co., 47 Ia. 549, is directly in 
point. The question was whether the company 
had knowledge that a certain car was out of re- 
pair, and to prove it, the declarations of Shtrman, 
one of the assistants of the foreman of the repair 
department, made ten minutes after the plaintiff 
was injured, in consequence of the bad condition 
of the car, “that he knew that the car was in bad 
condition’? was admitted by the trial court, and 
the Supreme Court held it error, at the same time 
holding that Sherman was ‘such an agent of the 
defendant that his declarations in the line of his 
duty and in relation to matters under his super- 
vision, if made at the proper time, would be ad- 
missible as evidence against the defendant.’ 

To the same effect is Virginia etc. R. Co. v. 
Sayers, decided by the Court of Appeals of Virgin- 
ia, and reported inthe 15 American Law Register, 
297 (N. S.) and Huntington, etc. R. Co. v. Decker, 
82 Penn. St. 123. In this latter case the declara- 
tion offered was made by the superintendent of the 
of the road who had the entire control and 
management of the road, its hands, machinery, 
etc., and had employed the conductor of the local 
freight, through whose negligence, it was alleged, 
plaintiff’s husband was killed. 

The declaration was made the day after the ac- 
cident, and was to the effect that Bowser, the 
freight conductor, disobeyed orders, and it was 
held inadmissible. Chapman v. Erie R. Co. 55 
N. Y. 583, unless very carefully read, might be 
cited to support the contrary view, but on a criti- 
cal examination it was found in harmony with 
the Iowa and Pensylvania cases on the question 
under consideration. The question was whether 





Fisk, the defendant’s general superintendent, 
knew that Allison, a conductor, was in the habit. 
of drinking. Evidence was introduced of his 
habits, and of facts tending to show that Fisk 
was aware of his habits before the accident, and a 
witness was permitted to testify that on one oc- 
casion prior to the accident, he had a conversation: 
with Fisk in reference to Allison’s drinking, and 
that Fisk said: “Allison will have to ‘quit this,” 
meaning his drinking. Chief Justice Church 
delivering the opinion of the court, observed: 
“It is objected that the declaration of Fisk, above 
referred to, was inadmissible, and its admission is 
claimed to be error. As evidence of the habit of 
drinking it was not admissible within the general 
rule, that the declarations of an agent will not 
bind the principal, unless made at the time of 
doing some act within the scope of his agency, 
and which, in fact, constitutes a part of the act 
itself. But we think this evidence was competent 
to prove notice to Fisk. Other evidence was pro- 
duced that Allison was in the habit of drinking 
to excess, and the remark, if it had reference to 
such habits, was pertinent to establish that he 
knew it. It would be competent to prove thata 
third person told him of it, and itis more satis- 
factory to establish the fact that he admitted such 
knowledge at the time. It is evidence of a ma- 
terial fact. ‘‘An admission afterwards that he 
had known the fact would stand upon a different 
footing.’? Without approving the doctrine an- 


nounced by the court, on the precise question be-, 


fore it, the last sentence, as regards the questiom 
we are considering,recognizes the true doctrine as 
we understand it. [t will be observed that in most 
of the cases cited as sustaining the views advance@ 
in this opinion, the agent whose declarations were 
offered was a vice principal, an alter ego, and 
yet no case has been found which hoijds such a 
one for all purposes to represent the principal in 
such a sense as to admitas evidence against the 
principal, every statement or declaration made by 
him, with respect to the principal business. 

The conclusion we have reached is, that the 
court erred in admitting the evidence complained 
of, and the judgment for this reason must be and 
is reversed and the cause remanded, and as there 
probably will be another trial of the cause, we 
will add that this incompetency of Dawson must 
be shewn, and that the injury to the plaintiff was 
occasioned by that incompetency or other cause 
specifically alleged in the petition. and not by 
some other cause and proof of Dawson's incom- 
petency, and that such incompetency occasioned 
the injury must be supplemented with proof that 
the defendant had knowledge of his incompeteney 
before the accident occurred, and for this pur- 
pose proof that Goodwin had. such knowledge is 
sufficient. All concur. 
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ABSTRACTS OF RECENT DECISION. 


SUPREME COURT OF THE UNITED STATES 
October Term, 1880. 


APPEAL—SUPERSEDEAS— INCREASE OF BOND 
PENDING APPEAL.—In Jerome v. McCarter, 21 
Wall. 31, we said that, if after security on an ap- 
peal, which operated as a supersedeas, had been 
accepted, the circumstances of the case, or of the 
parties, or of the sureties on the bond, had 
changed, so that security which at the time it was 
taken was sufficient, did not continue to be so, 
we might, on proper application, so adjudge and 
order as justice should require. The present ap- 
pellants are interested only in preserving their 
security for a debt of the railroad company, 
amounting, when the decree was rendered, to 
about one hundred and fifty-two thousand dollars. 
When they took their appeal, execution of the 
whole decree had been stayed ‘by another appeal 
of the present appellees, who were the complain- 
ants below. Consequently the amount of security 
to be given then by these appellants was a matter 
of but little importance comparatively. The other 
appeal has been dismissed, and in this way the 
circumstances of the case are materially changed, 
It is easy to see that what was sufficient security 
on this appeal when taken is probably not so now. 
The bonds secured by the mortgage according to 
the decree amount to several millions of dollars, 
and the value of the seeurity is necessarily subject 
to the fluctuations of trade. The appellants are to 
a considerable extent interested in the same bonds, 
but if their debt is paid in full they cannot complain 
at the execution of the decree. It is, therefore, 
ordered that the supersedeas herein be so far mod- 
ified as to allow a sale of the mortgaged preperty 
to be made under the decree, but that the court 
below retain in its registry, subject to the order of 
this court until the final determination of the 
present appeal, so much of the proceeds as shall 
be sufficient to satisfy and discharge any balance 
that may remain of the debt due these appellants, 
after the proportionate share they receive under 
the decree upon the bonds and coupons they hold 
as collateral shall have been applied thereon. 
Appeal from the Circuit Court of the United 
States for the District of South Carolina. Opin- 
ion by Mr. Chief Justice WAITE.— Williams v. 
Claflin. 


APPEAL—SUPERSEDEAS BOND—WHAT IS THE 
UNDERTAKING OF?—Wayne County, IIl., mort- 
gaged its swamp lands to secure an issue of bonds 
by the Mount Vernon Railway Company, but in 
no way bound itself for the payment of the bonds. 
Default having been made in the payment of the 
bonds, suit was brought in the United States Cir- 
cuit Court to foreclose the mortgage, and decree 
of foreclosure entered. From this decree the 
county, to save its land, appealed, and gave a 





bond fora supersedeas in the sum of $40,000. In 
this court the decree was affirmed with costs. 

This suit is upon the bond, alleging damages of 
$200,000, balance of said decree remaining unsat- 

isfied, $50,000 depreciation in the value of the 
lands, $25,y00 attorney's fees and $50,000 taxes 
pending the appeal. The case were submitted 

upon an agreed statement of facts to the court, . 
and judgment was given for $40,000, the penalty 

of the bond. It is contended by the defendants 

in error that the case cannot be re-examined here - 
*on its merits. 1. Because the record does not 
show that a ‘“‘stipulation in writing waiving a 
jury,’ was filed with the clerk, as required by 

section 649 of the Rev. Stats.; and, 2. Beeause 

the finding of the court was in form general, 

and not special, as required by section 700. 

1. As to the waiver of a jury. The record does 

contain a stipulation in writing signed by the at- 

torneys of the respective parties, submitting the 
cause to the court for trial on the agreed facts. 

As acase can not be submitted to the court for 
trial without waiving a jury, a stipulation to sub- 

mit, especially if it be on agreed facts, is of 

itself a sufficient waiver to meet the requirements 
of sec. 649. 2. As tothe finding. Even before 

the act of 1865, (13 Stat. 501, chap. 86, sec. 4, re- 

produced in secs. 649 and 700, Rev. Stat.), it was 

always held that a judgment on agreed facts 

spread at large on the record could be reviewed 

here on a writ of error. U.S. v. Eliason, 16 Pet. 

301; Stimpson v. B. & 8. R. R. Co., 10 How. 

346; Graham vy. Bayne, 18 [d. 62; Suydam vy. 

‘Williamson, 20 Id. 434; Campbell v. Boy- 

rean, 21 Id. 227; Burr v. Des Moines Co., 1 Wall. 

102. Such a statement was considered to be 

equivalent to a special verdict and to present 
questions of law alone for the cunsideration of 

the court. It is manifest that the act of 1865 was 

not intended to interfere with this practice. The 
evident object of that legislation was to give 
special findings the same effect for the purposes 

of a writ of erroras a special verdict or an agreed’ 
case. The appeal of Wayne County was from a de- 

cree which subjected its lands to the payment of 

the debt of the railroad company. By taking the 

appeal no new obligations were assumed in re- 

spect to the debt. Clearly, then, the damages- 
which the county and its sureties bound them- 

selves to answer must have been such only as fol- 

lowed from the delay in the sale of the property. 

That does not necessarily imply an obliga- 

tion to pay the balance which remains of 

the mortgage debt after the entire proceeds of 

the lands have been applied to its satisfaction. 

Jerome v. McCarter. 21 Wall. 32. Judgment re- 

versed and remanded, with instructions to enter 
judgment in favor of the defendants. In error to 
the Circuit Court of the United States for the 
Southern District of Illinois. Opinion by Mr. 

Chief Justice WAITE.— Wayne County v. Kenni-- 
cott. 


LAW OF WAR—PROPERTY IN ENEMY’S COUN- 
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tTRY.—The facts of this case are these: In 1860 
the claimant, a native of Georgia, was domiciled 
at Dalton in that State, and doing business asa 
merchant. About the time the state seceded he 
left his home and his business and went to Indi- 
ana, where he remained until the end of the war. 
Before leaving he appointed an agent to manage 
for him while he was gone. This agent, in 1864, 
bought for him, with moneys collected or ac- 
quired on his account, two bales of cotton that 
‘were afterwards captured by the military forces 
of the United States atSavannah. The proceeds, 
$350.66, are now in the treasury under the aban- 
doned and captured property act. On these facts 
the Court of Claims gave judgment against the 
United States, and to reverse that judgment this 
appeal was taken. As was very properly said by 
the court below, if this claimant had remained at 
home in his native state, and served the Confed- 
racy during the entire war, acquiring his money 
and buying his cotton himself, this judgment 
would be right. No actual change of his dom- 
icil is shown, and his agent has done for him no 
more than he might himself have lawfully done if 
he had staid where his property was. In no just 
sense was he trading across the lines with the 
enemy through the operations of this agent. He 
was simply saving what he had been compelled to 
deave in order to avoid becoming in law an enemy 
of his government. His property being in enemy 
territory was enemy property, and subject to cap- 
ture as such, but he was both in law and in fact a 
friend. The agency he left behind was only to 
manage what he could not take away, and as the 
money invested in the cotton was collected or ac-" 
quired through this agency, we will presume it 
was obtained at fhe place he left, rather than sent 
through the lines. If the facts were otherwise, 
the United States should have caused it to be so 
found. No other reasonable construction can be 
given to the findings as they appear in the record, 
than that the cotton is the proceeds of the prop- 
erty invested in the business the claimant was 
compelled to abandon in order to avoid becoming 
personally implicated in a rebellion against his 
government. The judgment isaffirmed. Appeal 
from the Court of Claims. Opinion by Mr. Chief 
Justice WAITE.—United States v. Quigley. 





SUPREME COURT OF MISSOURI. 
May, 1881. 


NOTICE OF SHERIFF’S SALE—How MADE 
WHEN THE PROPRIETOR OF ONLY NEWSPAPER 
an CouNnTY REFUSES TO PUBLISH NOTICE.— 
Ejectment. Plaintiff claimed title through de- 
fendant, by virtue of a sheriff’s sale made on an 
execution in favor of J. W. & C. C. W. against 
Frank Harris, the defendant, at which sale the 
plaintiff purchased, and to whom the sheriff exe- 
uted a deed for the land in -ontroversy, the deed 





containing substantially recitals as follows: ‘That 
the Weekly Independent was the only newspaper 
printed in Washington county from the time the 
execution was placed in the sheriff’s hands till the 
day of sale, Feb. 11, 1876, of which newspaper de- 
fendant, Frauk Harris, was during said time sole 
proprietor and manager; that more than twenty 
days before said sale the sheriff presented to said 
Harris a notice cf said sale, at the office of his pa- 
per for publication in said newspaper, and ten- 
dered his charges for the insertion of said notice for 
four weeks, and for more than twenty days, and 
the defendant. who was in sole charge of said 
newspaper, refused to publish said notice. The 
deed further recited that after said refusal to pub- 
lish the above notice, the sheriff advertised the 
said sale by printed hand-bills, put up in six pub- 
lic places in said county for more than twenty 
days before the sale. All the recitals in the deed, 
as to the refusal of the defendant to publish the 
notice, were proved by the evidence of the sheriff: 
Held, reversing the lower court, that the deed 
should have been admitted in evidence, there hav- 
ing been within contemplation of W. S., section 


42, page 609, no newspaper published in Wash- ° 


ington County, and the resort to the method pro- 
vided for giving notice by hand-bills, was legal. 
Reversed and remanded. Opinion by NORTON, 
J.— Waltonv. Harris. : 

HABEAS CoRPUS— NON-AGE — WHERE QUES- 
TION SHOULD BE TRIED.—This was a proceeding 
by habeas corpus, the petitioner claiming that he is 
illegally restrained of his liberty by the warden 
of the penitentiary. The warden’s return avers 
as his authority for holding the prisoner the 
judgment and sentence of the criminal court of 
Pettis County, by Which. he was sentenced 
to two years in the penitentiary. The only 
ground urged for the discharge of the petitioner, is 
based upon the alleged fact—for the first time 
here asserted—that the prisoner at the time of the 
sentence was under eighteen years of age. Held, 
that sec. 2648 of the Revised Statutes is conclu- 
sive of the question, it providing that the court or 
magistrate before whom the question is pending 
shall immediately remand the party if it appear 
that he is detained in custody by virtue of the final 
judgment, order or decree of any court of com- 
petent criminal or civil jurisdiction. There is no 
law authorizing the trial of the question of non- 
age in this court, and the question should have 
been tried in the courtin which the judgment 
was rendered. State v. Gayner, 30 Mo. 44, and 
Ex parte Tony, 11 Mo. 66. Writ dismissed and 
prisoner remanded. Opinion by Norton, J.— 
Ex parte Kauffan. 

SALE OF LOTTERY TICKETS—RIGHT TO OPER- 
ATE A LOTTERY.—The defendant was prosecuted 
in the Criminal Court of Jackson County upon 
information charging him with selling lottery 
tickets, and upon being tried was convicted and 
adjudged to pay a fine of $25. From this he ap- 
peals to this court, and insists that the convic- 
tion was a wrongful undertaking to justify his act 
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‘in selling lottery tickets under an assignment of 
what is known in the judicial history of this State 
‘as the Gregory contract. This court in the case 
of State v. France, decided at the April Term, 
1880, held that the rightof the assignees of the 
‘said Gregory contract to operate a lottery expired 
on the first day of January, 1878, after which time 
neither the assignees of Gregory, nor the trustees 
‘of the town of New Franklin, could make any 
contract for running or conducting a lottery. De- 
fendant, having been convicted for selling lottery 
tickets on the 17th of June, 1878, under the au- 
thority of that case his conviction was rightful, 
and the judgment, with the concurrence of all the 
judges, is affirmed. Opinion by Norton, J.— 
State v. Watts. 


ATTORNEY—POWER TO DISBAR OF “ST. LOUIS 
CRIMINAL CourRT.”’—This is an application for 
writ of prohibition to prevent the judge of the St. 
Louis Criminal Court from disbarring the rela- 
tor from practising as an attorney of that court. 
The grounds of disbarment are comprehended 
within'the statutory provisions relating to ‘‘mal- 
practice, deceit or misdemeanor in professional 
capacity.” Held, there is no doubt about the 
power of a court of general and common law 
jurisdiction for good cause to disbar or strike 
from its rolls any attorney of such court, and this 
power exists independent of any statutory aid. 
How far the legislature can limit this power and 
‘curtail the grounds of its exercise is not deter- 
mined in this case, though there is certainly a 
limit beyond which such legislation can not pro- 
eeed. ‘The St. Louis Criminal Court” is a court 
-of purely statutory origin, having been created by 
the act of the legislature approved November 29, 
1855, and it is also a court of inferior and limited 
jurisdiction, being confined to criminal cases alone 
arising within the limits of its jurisdiction, and 
coming to such court by change of venue. As 
such court of inferior jurisdiction it can exercise 
no powers not expressly conferred, and no power 
to disbar an attorney is conferred on said court, 
The legislature having, specitically provided 
among other things, that in relation to ‘‘malprac- 
tice, deceit or misdemeanor in his professional 
‘capacity,’ an attorney should be suspended or 
removed from practice upon charges and pro- 
ceedings had in the Supreme Court, St. Louis 
Court of Appeals or the circuit court, it intended 
that no courts but the ones mentioned should pos- 
‘sess the power of suspension or removal for the 
grounds set forthinthe statute. The powertoli- 
ense an attorney is not conferred on the St. Louis 
Criminal Court, such license can only be granted 
by the Supreme Court, the St.Louis Court of 
Appeals and the Circuit Court, and a court not 
authorized to license an attorney can not sus- 
pend or disbar him. Peremptory writ awarded. 
Opinion by SHERWOOD, C. J.—State ex rel Jones 
wv. Laughlin, Judge of St. Louis Criminal Court. 








SUPREME COURT OF IOWA. 
April, 1881. 


CHAMPERTY — FRAUDULENT ASSIGNMENT — 
EVIDENCE — CONTRIBUTORY NEGLIGENCE — 
DAMAGES—REMOTE DAMAGES.—This was an ac- 
tion by plaintiff to recover damages for the loss 
by fire of the property of the Farmers’ Union 
Elevator Company, by the gross negligence of 
defendant’s servants. The elevator building and 
machinery and some corn were destroyed by fire 
communicated by an engine of defendants run- 
ning by it. The fire communicated first to the 
Libby elevator, thence to the property in question 
some seventy feet distant. Plaintiff sues as as- 
signee of the Farmer's, etc. Company as well as 
for some property of his own which was con- 
sumed also. There was a champertous agree- 
ment between plaintiff and his attorneys as to the 
management of the suit and their compensation 
therefor. It was held, 1. That the champerty be- 
tween plaintiff and his attorneys was a matter 
that did not concern defendants, and although a 
void contract as to the parties to it, gave no 
ground to the defendant by which it could avoid 
or lessen its responsibility. 2. That the assign- 
ment of the right of action by the Farmers’ 
Union Elevator Company to plaintiff, a director 
and stockholder, might or might not have been 
fraudulent and void as to the stockholders and 
creditors of the company, but in neither event 
could it affect the liability of defendant who was 
neither stockholder nor creditor, said assignment 
being that of a chose in action was good as against 
the defendant. 3. Where plaintiff was asked 
when cross-examined as a witness as to whether 
he was only “fighting to geta bigger judgment 
than he got before,” i. e. on a former trial of the 
cause, and whether he was not confident of get- 
ting a bigger judgment than before, the objec- 
tions to these questions were properly sustained, 
for plaintiff's confidence in his right to a 
larger judgment should not prejudice him 
as a witness, nor affect his right to recover. 4. 
That neither the plaintiff nor the Farmers’ Union 
Company were in the slightest degree responsible 
for the contributory negligence of the Libby Ele- 
vator Company,from whose building the fire orig- 
inaced by defendant’s engine communicated to the 
property in question. They had no control over 
the Libby Company, and no responsibility for the 
contributory negligence of that company could 
attach to them. 5. That an expert being asked 
whether the building in question could be erected 
“for that money’ ($7,000), replied, ‘I think it 
could, I would be willing to take the contract;”’ 
this last clause was properly excluded as imma- 
terial, and not responsive. 6. A witness who tes- 
tified on the first trial died before the second. A 
short hand reporter who took down his testimony 
was called asa witness of the evidence of the 
deceased, and stated that he could tell What de- 
ceased had said as to there being a hole in the 
netting of the engine; this was objected to, and 
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the objection overruled. It was perfectly compe- 
tent for him to give the substance of the testi- 
mony of the deceased witness. Greenlf. on Ev., 
§ 165; 42 Iowa, 573; 43 Iowa, 177. 7. That the 
jury were properly instructed that they could in- 
fer from the preponderance of the evidence (if 
such were the fact), that the fire was originated by 
defendant’s engine, that they should be governed 
by their sound judgment and in the light of their 
experience as individuals in the ordinary affairs 
of life in drawing such inferences. 8. That the 
fire being communicated from the engine to the 
Libby Elevator, and thence directly to the prop- 
erty in question, the damages were not too re- 
mote. Affirmed. Appeal from Jasper Circuit 
Court. Opinion by RotTHrocK, J.—Small v. 
Chicago, etc., R. Co. 


PRINCIPAL AND SURETY— GUARANTY—CON- 
TINUING GUARANTY.—Holwell had been agent for 
the Home [nsurance Company, fell behind in his 
accounts, resigned, but finally paid up. Some 
time afterward he was again appointed agent, 
giving bond with Upton and Marshall as sureties, 
which bond was accepted by Page, general 
agent for the company. ‘The bond was exe- 
cuted by the sureties at the request of Holwell 
without any communication with plaintiff or its 
agent Page, and no notice was given to them by 
any one of Holwell’s former delinquency. It was 
held: 1, That it was error for the trial court to 
instruct the jury that if plaintiff accepted the 
bond, knowing that Holwell had formerly been a 
defaulter, as its agert, und failed to notify the se- 
curities on the bond that such was the case, 
plaintiff cannot recover. 2. That plaintiff was 
undcr no obligation to inform the sureties that 
Holwell had formerly been a defaulter, unless the 
securities had made an inquiry on the subject. 
3. That if neither the plaintiff nor Page, its agent, 
had made statements to the sureties, nor did any 
act to prevent them from finding out that Holwell 
had been a defaulter, plaintiff was entitled to re- 
cover. ‘The court below should have so instructed 
the jury, and for these errors the judgment is re- 
versed. Appeal from Howard District Court. 
Opinion by Day, J.—Home Insurance Co. v. Hol- 
well et al. ' 


PRINCIPAL AND AGENT—CONTRACT—MONEY 
HAD AND RECEIVED—PLEADING.—Heider was 
secretary of the Burlington Mutual Loan Associa- 
tion, and plaintiff deposited with him as such, cer- 
tain sums of money as a loan te the association, and 
took from him papers by which defendant became 
bound to pay these sums of money and ten per 
cent. interest. Plaintiff sues on these instru- 
ments and in another court for money had and 
received. The answer consisted of a denial, and 
states that Heider had no authority to borrow 
money, that his acts in that respect were null and 
void, that he was a defaulter, and if he placed the 
money to the defendant’s credit [it was to make 
good his own shortage]. These words in brackets 





| that of Heider. 





were on motion of the plaintiff stricken out. The 
evidence showed that the money received by 
Heider went to the credit of defendant. The case 
was tried by the court, who found on the count 
for money had and received for the plaintiff. It 
was held, 1. That no prejudice could have possi- 
bly resulted from the court sustaining the motion 
to strike out the clause in brackets. 2. That as 
the court found only for the plaintiff on 
the count for money had and_ received it 
is equivalent to a .finding against him on 
the count based upon the instruments of writ- 
ing. The error alleged to have been caused by 
the admission in evidence of the instruments of 
writing is not material, because the plaintiff has 
not appealed. 3. Neither Heider nor any other 
officer of the association, nor all combined, had 
any express power by the charter to borrow 
money. 4. The evidence is not seriously confiict- 
ing, and it sustains the view of the trial court 
that the money was had and received by the de- 
fendant as the money of the’ plaintiff, and not 
Affirmed. Appeal from the Des 
Moines District Court. Opinion by SEEVERs, J. 
— Leonard v. Burlington Mutual Loan Associa- 
tion. 
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The 5th and 6th volumes of this excellent digest 
are now before us, bringing the reader down to 
the title of *‘Payee.’’ We have already frequently 
spoken of this work. See 9 Cent. L. J. 260; 
10 Cent. L. J. 299, and 11 Cent. L. J. 399. Noth- 
ing need be added to our statements there made, 
except that it is a matter of congratulation that 
the work is approaching completion. 





